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“ARISING OUT OF AND IN THE COURSE OF THE EM- 
PLOYMENT” IN WORKMEN’S COMPENSATION 
LAWS—PART II 


Ray A. Brown* 


III. 


THE CoursE OF THE EMPLOYMENT 


C. Incidental Tasks for Employer's Benefit 


An employee is in the scope of his employment when per- 
forming tasks for the benefit of his employer which are by the 
necessities of his particular duties, the custom of his calling, 
or the custom of the employer’s business incidental to the task 
which he is employed to perform. 


This statement is but an expression of the doctrine of implied 
authority which is well understood at common law. Only a few il- 
lustrative cases need be given. There can be no doubt of the cor- 
rectness of the holding of the Wisconsin court in Lupinski v. In- 
dustrial Commission™ that a boy employed to run a concrete mixer 
was in the course of his employment while engaged in oiling it, even 
though the machine were then running. It was the natural thing 
that one employed to operate a machine, should, in absence of in- 
structions to the contrary, keep it oiled. As will be seen later the 
negligence in not first stopping the machine would not remove him 
from the course of the employment. So also a repair man engaged 
in building a box, so that the tools used in his employment would not 
be taken by fellow employees, was in the course of his employment,*? 
and the dependents of a salesman using his own car for the perform- 
ance of his duties to his employer were entitled to compensation for 
his death from monoxide fumes, occurring while he was preparing 
the car for the day’s trip.** In Morgan v. Industrial Commission,** 
however, recourse to the custom and understanding of the respond- 
ent’s business must be resorted to in order to sustain the court’s 
holding. In this case a helper who had been employed to “take 





*Professor of law, University of Wisconsin. In Part I of this study which 
appeared in the preceding number, the author began the discussion of the phrase 
“The Course of the Employment,” which he completes in Part II. “Arising out 
of the Employment,” will be analyzed in future installments. 

*1188 Wis. 409, 206 N. W. 195 (1925). 

®=Kimberly-Clark Co. v. Industrial Comm., 187 Wis. 53, 203 N. W. 737 (1925). 
Derleth v. Roach & Seeber Co., 227 Mich. 258, 198 N. W. 948 (1924). 

185 Wis. 428, 207 N. W. 738 (1925). 
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away” material from a certain saw, in the lull in her regular duties 
started to feed material into the machine and was injured. Recovery 
was based on the fact that in respondent’s plant helpers were expect- 
ed to gain familiarity with the machines and by so doing be pro- 
moted to operators.*° 


D. Acts in Emergencies 


When an employee acts in an emergency, though beyond 
the scope of his usual duties, to protect his employer’s interests 
or the lives of fellow employees, he is within the course of his 
employment. 


When an employee, obeying his natural and commendable in- 
stincts to protect the interests of his employer and of his fellow 
workmen, acts in an emergency, he is considered to be within the 
range of his employment. Reference has already been made to the 
Wisconsin case of Belle City Malleable Iron Co. v. Rowland,* 
allowing a death benefit in the case of an employee losing his life 
while attempting to save his employer’s property from fire. So the 
English court held that a ship’s baker, who interfered in the absence 
of the ship’s police to protect a lady passenger from assault at the 
hands of a fellow passenger was likewise not out of his employment,*" 
and in an Illinois case compensation was given the dependents of a 
garment worker, who met his death while attempting to prevent the 
entrance into the factory of strikers bent on disrupting his employ- 
er’s business.** In a case involving the rescue of a fellow work- 
man, the Wisconsin court®® takes a narrower position than does the 
New York court® in similar circumstances. In the Wisconsin case 
the deceased was an employee of the Body Corporation, on whose 
premises the plaintiff Conveyors Corporation was installing certain 
machinery. An employee of the latter was overcome by gases in a 
certain tank which the plaintiff was installing, and deceased, in en- 
deavoring to rescue him, met his death. The court was of the opin- 
ion that under no circumstances could the deceased be considered 
within the course of the employment of the Body Corporation, 





*%See M’Quibban v. Menzies, 37 Scot. L.R. 526 (1900), workman’s assistance of 
fellow employee to replace a belt is a “natural and helpful intervention in the 
conduct of his master’s business”, and within course of employment. 

Supra note 29. 

*Culpeck v. Orient Steam Navigation Co., 15 B.W.C.C. 187 (1922). 

Baum v. Industrial Comm., 288 Ill. 516, 123 N. E. 625 (1919). 

*®Conveyor’s Corporation v. Industrial Comm., 200 Wis. 512, 288 N. W. 118 
(1929). 

“Waters v. William Taylor Co., 218 N. Y. 248, 112 N. E. 727 (1916). 
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since that corporation owed no duty to save the life of a workman 
of the Conveyors Corporation. He was, however, held to be under 
the Wisconsin statute an employee of the plaintiff and in that view 
within the course of his employment since he was endeavoring to 
carry out the latter’s duty to save the life of its employee. In the 
New York case, a workman engaged in the construction of a build- 
ing lost his life while attempting to save the life of an employee of 
another company, who was also engaged in work on the same prem- 
ises. The award of a death benefit was based on the theory that the 
deceased by reason of his employment was confronted with the 
particular emergency, and that it must have been reasonably antici- 
pated that in the exigency presented any employee would act as de- 
ceased did. His act was therefore an incident of the employment. 
This view of the case seems to carry out the principle of awarding 
compensation for injuries which are in fact incidents of the employ- 
ment better than does the Wisconsin opinion, which attempts to dis- 
pose of the matter on the basis of the employee’s duty. 


E. Tasks Outside of Delegated Duties, But for Employer's Benefit 


With the exceptions noted in Sections C and D above an 
employee is not in the course of his employment when perform- 
ing even for the benefit of his employer, a task different from 
that for which he was expressly or impliedly employed. 


The rule as above stated is clear and supported by the weight 
of the authorities. The reasons which give rise to it are perhaps 
not so certain. It cannot be based on the premise that the employee 
is subjected to greater hazards in his self-substituted task, for com- 
pensation is denied, where the new task is no more hazardous than the 
old. In Utah Copper Co. v. Industrial Commission™ a brakeman 
on a mining train, who had formerly been employed as a fireman, in 
inclement weather changed positions with the fireman in order that 
they might alternately benefit from the shelter and warmth of the 
engine cab. While the brakeman was taking his turn at firing a 
collision occurred causing his death. The court said: “It does seem 
extremely technical to hold that the mere fact that two capable em- 
ployees of a company, equally skilled in the employment of each 
other, should, by temporarily exchanging places for their own per- 
sonal comfort, thereby jeopardize their rights or the rights of their 
dependents to the benefits provided in the Industrial Act. On the 











"62 Utah, 33, 217 Pac. 1105 (1923). 
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other hand, it cannot be successfully denied that an employer has an 
absolute right to assign to each employee the particular work he 
desires him to perform, and any attempt to deny the employer that 
right would, under ordinary circumstances, be an unwarranted in- 
terference with the right of private contract. Nor is it at all clear 
to the mind of the court that an employee is justified in changing 
positions with another employee without the consent of his employ- 
er upon the mere pretext that the employer may be benefitted there- 
by. This, it seems to us, is a matter for the employer to deter- 
mine.”®? This rather autocratic doctrine seems the only satisfactory 
explanation of the cases, but the chief difficulty arises in its applica- 
tion and in distinguishing it from the doctrine considered in Section 
C above. When may a task be considered incidental to the em- 
ployee’s primary one and when distinct? Some cases are of course 
clear as where an operator of.a machine, who had completed his 
work, out of curiosity tried out the machine of a fellow worker.” 
In Bischoff v. American Car and Foundry Co.,°* however, the Michi- 
gan court, although denying compensation, did so only by a divided 
vote of four to three. In this case the employee was an iron mould- 
er working on the floor. Fifteen feet over his head was an electric 
crane which he employed about his work. He was not skilled in its 
repair and was directed to call a machinist when trouble occurred. 
Trouble did occur and he did call a machinist but climbed a ladder 
to the crane to point out the seat of the difficulty, and while de- 
scending met with the accident complained of. The majority held 
that he had stepped out of his employment and adverted to the fact 
that in order to maintain order and efficiency in his plant the em- 
ployer must distribute different tasks among different workmen 
according to their respective abilities. Other cases reach the same 
result in similar situations.*° Probably each case will depend some- 
what on its own facts. While, as will be seen,®* the imposition of 
a rule does not necessarily limit the scope of employment, it is with- 
out doubt a factor to be considered. In Brooks Tomato Products 





"See also Wilson v. Dakota Light & Power Co., 45 S. D. 175, 186 N. W. 828 
(1922), compensation denied to dependents of engineer of power plant who step- 
ped aside to assist certain laborers in removing a brick wall. 

*Adams v. Industrial Comm., 292 Ill. 590, 127 N. E. 168 (1920). 

4190 Mich. 229, 157 N. W. 34 (1916). 

*Mepham v. Industrial Comm., 289 Ill. 484, 124 N. E. 540 (1919), assisting 
without request in placing belt upon machine of a fellow operator, a foreman be- 
ing specially entrusted with that duty; Eugene Dietzen Co. v. Industrial Board, 
279 Ill. 11, 116 N. E. 684 (1917), removing contrary to instructions article dropped 
into exhaust pipe which removed dust from buffing machine. 

“Infra Section G. 
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Co. v. Industrial Commission®™ an employee operating a bottle cap- 
ping machine, which had run out of work due to a stoppage in the 
flow of catsup on the floor above, was not out of the course of his 
employment in following another employee to that floor to see the 
cause of the stoppage. It was pointed out that he was not directed 
not to do this, and that it would have been perfectly proper for 
him to have remedied the trouble had he had the knowledge so to 
do. Questions of space contiguity cannot be entirely omitted, and 
of no small importance is the fact whether or not the employer has 
furnished another employee whose specific duty it is to attend to 
the particular task in question.®* 


F. Negligence 


Negligence in performing acts within the course of the 
employment does not take the employee out of the scope there- 
of. Where, however, the employee consciously and voluntarily 
rejects a customary and safe method of performing his tasks 
and chooses an unnecessary, unusual and dangerous one, he is 
not in the scope of his employment. 


The first part of this rule has often been stated and applied. 
In White v. Industrial Commission®® the Supreme Court of Wis- 
consin held that it was proper to allow compensation for the death 
of one employed to transfer mail from one train to another though 
the accident occurred through his probable negligence in climbing 
upon a moving train. So also compensation was awarded in the 
case of a messenger boy who was killed when, while riding his 
bicycle on an authorized errand, he caught hold of a passing truck 
and was thrown under the wheels.2° The difficulty arises in ap- 
plying the exception. The decision in Fournier v. Androscoggin 
Mills" seems unexceptionable. In that case the claimant was en- 
gaged in the basement of respondent’s plant in hoisting, by means 
of a block and pulley operated by power, bales of cotton to an upper 
floor. Wishing to go upstairs to see how the bales were being stored, 
he caught hold of the rope and called to the operator of the engine: 
“IT am coming up. Go ahead.” By adopting this method of ascent 
he was injured. He had been forbidden to use this rope for this 
purpose. While the court disposes of the case somewhat artificially 





311 Ill. 207, 142 N. E. 451 (1924). 
*See collection of cases in note (1924) 33 A.L.R. 1327. 
167 Wis. 483, 167 N. W. 816 (1918). 

Beaudry v. Watkins, 191 Mich. 445, 158 N. W. 16 (1916). 
11120 Me. 236, 113 Atl. 270 (1921). 
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on the ground of the violation of a rule, it would seem that even in 
the absence of rule an employee should not be allowed compensation 
for wilfully exposing himself to such needless hazards. But some 
courts appear to have strained the principle to hold that an em- 
ployee’s negligent conduct has removed him from the scope of his 
employment. Thus the Minnesota court,’ though by a divided 
vote, held that a messenger boy of seventeen who in his hurry to 
complete an errand caught a ride on a passing motor truck had 
stepped out of his employment. The view of the dissenting judge 
that such conduct, though doubtless careless, was nevertheless not 
unusual in boys of claimant’s age seems preferable to that of the 
majority who contended that since the claimant was given car fare 
for long trips requiring a conveyance, he was impliedly restricted 
to walking on shorter trips. The Massachusetts court in In re 
Wither likewise seems guilty of ignorance concerning the cus- 
tomary conduct of those more active in their movements than su- 
preme court justices, when it denied compensation to a workman in- 
jured while mounting a slowly moving train, on the ground that he 
had voluntarily incurred an added peril not within the contemplation 
of his contract of service. The element of the customary, though 
perhaps careless, way of doing the things cannot be ignored. This 
seems to be the explanation for the decision in Benson v. Bush 
awarding compensation to a station agent injured while starting a 
fire by the use of kerosene, rather than the court’s statement: “This 
was not a conscious, voluntary choice between a safe and a danger- 
ous way to do his duty—but a careless use of a combustible, which 
careless use endangered his life.” 


G. Violation of Rules 


The violation of a rule of the employer does not take the 
employee out of the scope of his employment, where such rule 
relates only to the manner of accomplishing the tasks which he 
is directed, expressly or impliedly, to perform. When, however, 
the rule limits the work which the employee is directed to do, 
violation thereof does remove the employee from the course 
of his employment. 


While the above rule is almost universally accepted, great dif- 
ferences exist in its application. Thus in State ex rel. Storm v. 





18State ex rel. Miller v. District Court, 138 Minn. 326, 164 N. W. 1012 (1917). 
108252 Mass. 415, 147 N. E. 831 (1925). 
14104 Kans. 198, 178 Pac. 747 (1919). 
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Hought'® a coal miner, who had worked in a certain shaft, had been 
told by his foreman not to return to the place as it was dangerous. 
He did, however, return and was killed by a fall of coal. The court 
recognizes the quoted rule but holds that the deceased’s work was 
not outside the course of his employment, since he was still working 
as a miner, and was in a place near to that where he was assigned to 
work. On the other hand, the British House of Lords’ denied. 
through the application of the same rule, compensation for the 
death of a coal miner who in search for nails had contrary to a 
governmental regulation gone into a closed portion of the mine and 
there met his death. In spite of the desirability of a more definite 
statement of the principle involved, it is thought best, however, not 
to attempt to make more dogmatic the generally accepted doctrine 
but merely to indicate its application and qualifications by illustra- 
tive cases. 

The English courts have assimilitated in the application of the 
rule statutory prohibitions and employer’s regulations. It should be 
noticed, however, that the English statutes and administrative orders 
involved are quite emphatically rules for the conduct of employees 
in industry. In this country, however, the usual regulatory 
statute is not so confined but affects the generality of persons, as 
for example the ordinance considered in Alexander v. Industrial 
Board,*°* forbidding all persons to trespass on railroad right of 
ways. Such statutes are not therefore considered under this head 
but must be included, as is the usual practice of courts and law 
writers, under the general heading of negligence.*°° Another prob- 
lem lying outside of the scope of this article and treated at length 
in treatises on the law of negligence is that of causation. Although 
the employee may have been violating a rule of his employment at 
the time of the accident, this will not affect his right of recovery un- 
less the violation of the rule in fact contributed to his injury. This 
is probably one explanation of Milwaukee v. Industrial Commis- 
sion,° where a school principle violated a rule of the board by 
supervising some athletic tests during, instead of outside of, school 
hours, and was struck by a thrown basketball. Obviously the fact 
that he was holding the tests at a different time from that pre- 
scribed had no relation to his injury. The familiar principle of tort 





1556 N. D. 663, 219 N. W. 213 (1928). 
Fife Coal Co. v. Fyfe, [1921] 1 A. C. 329. 

Fife Coal Co. v. Fyfe, and Moore & Co. v. Donnelly [1921] 1 A. C. 329. 
108281 Til. 201, 117 N. E. 1040 (1917). 
Supra Section F. 

160 Wis. 238, 151 N. W. 247 (1915). 
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law that the violation of a statute intended to achieve a different 
purpose than that of safety will not prevent recovery is also applic- 
able to compensation cases. Thus in Leach v. J. I. Case Co.,“* com- 
pensation was given for the death of a salesman while driving his 
own car contrary to rules, since “the reason of the rule . . . could 
not have been to insure greater safety.” Where, however, it was 
shown that the employee was a careless driver and had previously 
met with accidents, the violation of the “no automobile” rule was 
in a New Jersey case™* held to prevent recovery. 

Comparatively clear also are two other distinctions which can 
be made before the more doubtful cases are considered. The first 
of them relates to “mere warnings” as distinct from absolute pro- 
hibitions. The Wisconsin court allowed a death benefit in the case 
of a city employee who while walking on the railroad tracks had 
been struck by an engine and killed, even though the gang foreman 
had cautioned him, on account of his deafness, against walking on 
the track. This, said the court, “appears to have been a mere 
personal caution—a matter of friendly advice, and was not in the 
nature of a direction or order.”™* Lastly, the restrictions of the 
general doctrine are intended to apply to wilful and intentional viola- 
tions of the employer’s rule and not to the spontaneous and inad- 
vertent, though careless, acts of the employee. In Frint Motor Co. 
v. Industrial Commission™* the deceased was an automobile me- 
chanic who had been hired to work upon and “tune up” the cars of 
the respondent at certain automobile races. He had been instructed 
to stay in the repair pits and not get out upon the track. Neverthe- 
less, when one of respondent’s racing cars skidded and came to a 
stop near the employee’s station, he ran out onto the racing track, 
where he was struck by another car and killed. The court affirmed 
the award of compensation to his dependents.* The Illinois 
court in Mississippi River Power Co. v. Industrial Commission™® 
also made an award in the case of a lineman electrocuted while work- 
ing on a steel tower carrying “dead” wires and also high voltage 
wires, which he had been warned to avoid. The court in affirming 





153 S. D. 13, 219 N. W. 884 (1928). 

43Reimers v. Proctor Publishing Co., 85 N. J. L. 441, 89 Atl. 931 (1914). 

“3Milwaukee v. Industrial Comm., 185 Wis. 311, 201 N. W. 240 (1924). See 
also Morgan Co. v. Industrial Comm., 185 Wis. 428, 201 N. W. 738 (1925). 

4168 Wis. 436, 170 N. W. 285 (1919). 

“5Cf. Wis. Stat. §102.09 (5) (1), reducing compensation “where the injury re- 
sults from the employee’s wilful failure to obey any reasonable rule adopted by 
the employer for the safety of the employee,” and the court’s treatment of it in 
the instant case. 

216289 Ill. 353, 124 N. E. 552 (1919). 
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the commission did not adopt the employer’s contention that the de- 
ceased had deliberately disobeyed orders, but rather thought “that 
through his inexperience or carelessness he moved too close to the 
live wires” and in such event the award was correct. 

We now consider the difficult problem of determining whether 
the employer’s rules relate merely to the manner of the performance 
of the employee’s duties, or whether they limit the sphere of his 
employment. Much that was said in a previous section’*’ relating 
to the performance of other tasks than that for which the employee 
was hired is here applicable. It is possible, of course, to so use the 
rule that compensation can either be awarded or denied, at the will 
of the Commission or court. Thus in the ordinary case of an em- 
ployee against orders oiling a machine while running, it may be said 
that this is a violation merely of an order relating to the manner of 
oiling, or it may be said that the employee was hired to oil only 
still and not moving machinery. The general tenor of the cases 
only can be indicated, and some of the tendencies of the decisions 
suggested. First, where the act is not incidental to that which the 
employee is hired to perform, and where it requires different skill 
and training from the appointed task, the employee in attempting, 
contrary to order, to perform it is clearly out of his employment.*** 
Second, an overwhelming majority of the cases allow the employer to 
prescribe the place where the employee’s labors shall be performed 
and if he goes elsewhere, he steps out of his employment. The 
Wisconsin court in Seaman Body Corporation v. Industrial Com- 
mission™® recently reversed the commission for giving an award 
to a sweeper in an engine room, who, in disobedience of orders, 
and in defiance of the cage placed about certain high voltage switches, 
went into the enclosure and was electrocuted.**° The same tendency 
exists to deny recovery when the employee is riding upon a forbid- 
den conveyance.*** Where, however, the rule related only to the 





47Section E. See particularly Bischoff v. American Car & Foundry Co., 190 
Mich, 229, 157 N. W. 34 (1916). 

48Shoffler v. Lehigh Valley Coal Co., 290 Pa. 480, 139 Atl. 192 (1927), brake- 
man operating mine locomotive contrary to specific statute. Cf. Gacesa v. Con- 
sumer’s Power Co., 220 Mich. 338 190 N. W. 279 (1922), painter employed to paint 
certain transformers attempting to paint other transformers he had been directed 
to leave alone. 

119202 Wis. 13, 231 N. W. 251 (1930). 

See also Smith v. Corson, 87 N. J. L. 118, 93 Atl. 112 (1915), presence on 
forbidden scaffold; Moore & Co. v. Donnelly, supra note 107, presence in blocked 
off portion of mine; also return to look at explosive, which had failed to ignite, 
within time limit prohibited by law; In re Borin, 227 Mass. 452, 116 N. E. 817 
(1917), presence over certain dangerous dye vats. 

1%1Lumaghi Coal Co. v. Industrial Commission, 318 Ill. 151, 149 N. E. 11 
(1915); Hibberd v. Hughey, 110 Neb. 744, 194 N. W. 859 (1923); Fournier v. 
Androscoggin Mills, 120 Me. 236, 113 Atl. 270 (1921). 



















76 WISCONSIN LAW REVIEW 


time when, or the manner in which the conveyance should be used, a 
different result has been reached, as in Illinois where the deceased 
employee was riding on a “loaded” car in a mine contrary to stat- 
ute.’*? On the other hand, employers have met with little success in 
their contention that regulations as to the instruments to be used, 
or as to the precaution to be taken in performing designated tasks 
limited the sphere of employment. Thus, it was held that the use 
of kerosene contrary to orders in building a fire, did not take the 
employee out of his employment but was merely a careless and un- 
authorized way of doing an authorized act,’** and the British House 
of Lords affirmed an award to an employee oiling a machine while 
in motion, contrary to instructions.*** In conclusion one further 
point should be mentioned. It would seem that it was intended that 
the violation of orders should not be readily cc 1strued as a denial of 
compensation since many statutes like that in Wisconsin provide 
only for a drastic reduction of compensation when the employee has 
been guilty of the “wilful failure to obey any reasonable rule adopt- 
ed by the employer for the safety of the employee.”’*® It must be 
remembered that the purpose of the compensation acts is to afford 
compensation for injuries to employees which in the ordinary course 
of events can be anticipated as likely to occur. As said by the North 
Dakota Supreme Court’*® “if every departure from an order or 
direction should be construed as placing the employee for the time 
being out of the course of his employment and as subjecting him to 
the risks incident to the employment, it would be possible to so 
circumscribe his activities with rules and regulations as to shift to 
him a substantial share of the risk which the law clearly intends to 
cast upon the fund or the employer.” 


H. Acts for Benefit of Employee But Necessarily Incidental to 
Employment 


Where an employee is, with the express or implied esnemh 
of his employer, performing in a reasonable manner acts pri- 
marily for his own comfort or convenience, but which either (a) 
contribute to the better performance of his designated duties, 





43Union Colliery Co. v. Industrial Comm., 298 Ill. 561, 132 N. E. 200 (1921). 

*8Benson v. Bush, 104 Kan. 198, 178 Pac. 747 (1919). See also Imperial Brass 
Mfg. Co. v. Industrial Comm., 306 Il. 11, 137 N. E. 411 (1922). 

*%Estler Bros. v. Phillips, 91 L. J. K.B. N.S. 470 (1922). 

#8See Frint Motor Co. v. Ind. Comm., supra note 114, and Big Elkhorn Coal Co. 
v. Burke, 206 Ky. 489, 267 S. W. 142 (1925). 
State v. Hought, supra note 105. 
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or (b) are the natural results of the performance of such duties, 
he is yet within the course of the employment. 

The above rule affords protection to the employee during 
the noon or recess hour if upon the premises of his employer, 
or at such other place as constitutes the place for the perform- 
ance of the employee’s duties, or upon such immediately ad- 
jacent premises, as are reasonably and necessarily used for the 
purposes permitted by the rule. 

Employees who for the better performance of the duties of 
their employment are required or permitted to live upon the 
premises of the employer are while thus on the employer’s 
premises within the course of their employment. 


Perhaps under no circumstances have the courts departed 
further from common law concepts than in considering these cases 
where the employee is not performing work for the direct benefit 
of the employer, but is engaged in acts for his own benefit, which, 
however, in the natural course of industry are customary, if not 
absolutely, inevitable. It seems in line with the beneficient purposes 
of the statute, to hold that, when the tired worker in the course of 
his labors rests for a moment during a lull in the work, perhaps 
even stopping to light his pipe, he should not by such acts remove 
himself from the protection the law throws about him. Thus com- 
pensation has been awarded for injuries occurring to a workman, 
while eating or drinking,’*’ resting,’** smoking,’*® attending to the 
calls of nature,*° and even going to another part of the employer’s 
establishment to visit with a fellow worker.™ 





2TVennen v. New Dells Lumber Co., 161 Wis. 370, 154 N. W. 640 (1915); Widell 
Co. v. Ind. Comm., 180 Wis. 179, 192 N. W. 449 (1923); Vilter Mfg. Co. v. Ind. 
Comm., 192 Wis. 362, 212 N. W. 641 (1927); Archibald v. Ott, 77 W. Va. 448, 87 
S. E. 791 (1916). 

28Northwestern Iron Co. v. Ind, Comm., 160 Wis. 633, 152 N. W. 416 (1915); 
Wis. Mut. Liability Co. v. Ind. Comm., 232 N. W. 885 (Wis.) (1930); In re Von 
Ette, 223 Mass. 56, 111 N. E. 696 (1916). 

wDzikowska v. Superior Steel Co., 259 Pa. 578, 103 Atl. 351 (1917); Whiting- 
Mead Commercial Co. v. Ind. Acc. Comm., 178 Cal. 505, 173 Pac. 1105 (1918). 

Zabriski v. Erie R. R., 86 N. J. L. 266, 92 Atl. 385 (1914); Steel Sales Corp. 
v. Ind. Comm., 293 Ill. 435, 127 N. E. 698 (1920). 

%1Twin Peaks Canning Co. v. Ind. Comm., 57 Utah 589, 196 Pac. 853 (1921). 
In this case the court said: “The mere fact that the injured employee, at the time 
of the accident, was not in the discharge of his usual duties, or was not directly 
engaged in anything connected with those duties, does not necessarily prevent him 
from recovering compensation in case of accidental injury. In that connection it 
must be remembered that, while a human being may do no more than what a 
machine might do, yet he cannot be classed as a machine merely. If during his 
working hours there are intervals of leisure, he may, during such intervals, within 
reasonable limits, move from place to place on the premises of the employer, in 
case he refrains from exposing himself voluntarily to known or visible hazards or 
dangers. In moving about, as aforesaid, he may also have social intercourse with 
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The limitation of the rule must however be observed. It can 
not be expected that the employer should be liable for all the acts 
of the employee in attending to his own wants. If he acts in dan- 
gerous, forbidden, or unexpected ways, the employer is not liable. 
In Brice v. Edward Lloyd Ltd.*** no compensation was awarded 
for the death of an employee who had against orders climbed on 
top of a hot water tank to eat his lunch, and fell in and was scalded. 
In Mann v. Glastonbury Knitting Co.,** it appeared that the em- 
ployer had permitted workmen to eat their lunches in a certain “dry- 
ing room” in the factory and to heat their coffee by placing the 
bottles in the mouth of a drying pipe which projected into the room. 
Instead of placing his coffee in the accustomed place, the claimant 
workman opened a door in the pipe some way back and unfortunate- 
ly thrust his hand into a revolving fan. While the court’s opinion 
is not clear, compensation was probably rightfully denied for the 
injury occasioned by this unexpected act on the part of the em- 
ployee. So the time taken to rest must be reasonable. The deci- 
sion in Colucci v. Edison Portland Cement Co.*** denying compen- 
sation seems correct, for, though the employee’s work was so ardu- 
ous and exhausting that intervals of rest were essential, in this case 
he had during working hours retired to a neighboring building and 
slept for three hours. In Pacific Fruit Express Co. v. Industrial 
Commission,'** an Arizona case, where a laborer engaged in clean- 
ing a railroad yard had with several fellow workers seated himself 
to rest under a car standing on the tracks and was killed when the 
train was moved, it would seem that the denial of compensation 
could be better placed on the unusual and dangerous place he had 
taken to rest rather than on the point assumed by the court, that 
the mere fact of the unnecessary resting took him out of the scope 
of his employment.*** The question of just what acts of the em- 





his coemployees, and within reasonable l‘inits may ‘visit’? with them. In doing 
these things within the bounds of reason, ihe employee does not go outside of the 
course of his employment. Every employer understands that, in case boys of im- 
mature years are employed, he is charged with notice of their natural propensities 
to congregate, to communicate, and to play with one another. If, therefore, the 
employer employs any boys or girls, and gives them work which is not continu- 
ous, so that there are intervals of leisure, he must assume that during such inter- 
vals they may seek communion with their fellow workmen, and he therefore, must 
govern himself accordingly.” See contra: Di Salvio v. Menihan Co., 225 N. Y. 
123, 121 N. E. 766 (1919). 

42127 L. T. J. 322, 2 B. W. C. C. 26 (1909). 

3890 Conn. 116, 96 Atl. 368 (1915). 

1493 N. J. L. 332, 108 Atl. 313 (1920). 

4%32 Ariz. 299, 258 Pac. 253 (1927). 

See Weiss Paper Mill Co. v. Ind. Comm., 293 Ill. 284, 127 N. E. 732 (1920), 
where a similar case was disposed of in the manner above suggested. 



































ARISING OUT OF THE EMPLOYMENT 





79 


ployee may be treated as incidental to the employment, and what 
acts as departures therefrom is of course one on which the courts 
do not always agree. As has been seen**’ the smoker has been 
treated with consideration, and the English court has given compen- 
sation to a truck driver who left his truck on the street in order to 
get a drink of beer in a neighboring public house, and in returning 
was struck down and injured.’** Some courts have, however, been 
unduly severe on the employee who for rest or recreation diverges 
a moment from his employment. For example, in Gifford v. Pat- 
terson'*® the New York Court of Appeals denied an award for the 
death of a night watchman, who on an extremely hot night sat on 
a chair by an open door on the second floor, and, falling asleep, fell 
to the ground and was killed. The court held that he had abandoned 
his duty, when he ceased to “watch the premises” and made himself 
comfortable in a chair.**° Again in Cennell v. Oscar Daniels Co.** 
it appeared that the deceased had been employed to take, by launch, 
certain iron castings from one dock to another. On arrival at his 
place of destination, he was compelled to wait on account of the 
presence there of another vessel. In the interval of time he wandered 
away a short distance to watch some wagons unloading refuse and 
was killed by an accidental explosion of dynamite caps in the load. 
It was held that the deceased had left the course of his employment 
when he left the launch to watch the wagons unloading.“** The 
most flagrant failure of the courts to appreciate the generous pur- 
pose of the compensation acts, and of the normal and natural con- 
duct of all but the most precise and meticulous of men appears in 
the case of Northwestern Pacific Railroad Co. v. Industrial Com- 
mission, a California case.’** In this case the deceased was, in the 
course of his employment, riding by train. During the journey, 
while the train was leaving a certain station, a passenger attempt- 
ing to mount it fell and was injured. The deceased; an employee of 
the railroad, alighted from the train to observe or render assistance 
and was himself killed when the train started up. The court found 
that the facts did not justify a holding that the deceased was in the 





47Supra note 129. 

%8Martin v. Lovibond & Sons, [1914] 2 K. B. 227. 

130222 N. Y. 4, 117 N. E. 946 (1917). 

4°Night watchmen are, of course, not expected to sleep. The falling asleep 
was, however, an inadvertent and negligent act which in itself would not remove 
the employee from the course of his employment. See supra section F. As to the 
rest of the case, it can hardly be expected that the ordinary watchman is like a 
sentry supposed to be constantly patrolling the premises. 
441203 Mich. 73, 168 N. W. 1009 (1918). 
M42See contra May v. Ison, 2 B. W. C. C. 148 (1914). 
149174 Cal. 297, 163 Pac. 1000 (1917). 
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course of his duties attempting to assist the injured passenger, and 
that therefore in dismounting from the train he had stepped out 
of his employment. In contrast to these three cases is the decision 
of the Wisconsin court in Northwestern Iron Co. v. Industrial 
Commission..** Here it appeared that the claimant was employed 
in respondent’s iron foundry to unload cars of iron briquettes which 
were run out from the kilns by force of gravity into the yard where 
claimant was working. There were fifteen minute intervals be- 
tween cars which allowed the claimant a few minutes of rest. On 
the night of the injury, he did not unload the first car, but sat down 
in front of it to warm himself from the heat of the still uncooled 
bricks. A second car sent from the kilns caught and crushed him. 
In awarding compensation the court said: “The man’s duties in- 
volved periods of leisure during which apparently he was expected 
to kill time as best he might, with no specific direction as to what he 
should do or where he should wait. The night was cold and he put 
off dumping the car until he could warm himself from its heated 
contents. To say that in so doing he had left the master’s employ- 
ment, was pursuing his own private purposes, and doing something 
foreign to the work he was employed to do, is illogical to a degree. 
To protect himself from undue and unnecessary exposure to the 
cold was a duty he owed his master as well as himself, and it does 
not follow that he left his master’s employment because he negli- 
gently allowed the second car to run into him while he was warming 
himself.”**° After all, an employee is not a machine. Moments 
of rest and refreshment in the performance of his duties are not 
only to be expected, but are essential. The worker should not be 
denied compensation as long as he acts in a not unreasonable or for- 
bidden way. 

We have already considered the effect of the employer’s rules 
and regulations as limiting the scope of the employment.’** Doubt- 
less in the matter now under consideration the violation of rules 
may either remove the employee from the course of his employment, 
or simply be a wrongful way of performing a permitted act.'*’ 
Compensation has been frequently denied when the employee in 





14160 Wis. 633, 152 N. W. 416 (1915). 

See a similar case: Wis. Mut. Liability Co. v. Ind. Comm., 202 Wis. 428, 
232 N. W. 885 (1930). 

“Section G. 

47In several cases where the employee was injured while smoking and com- 
pensation was awarded, the opinions have adverted to the fact that smoking was 
not prohibited. Haller v. Lansing, 195 Mich. 753, 162 N. W. 335 (1917); Dzikow- 
ska v. Superior Steel Co., 259 Pa. 578, 103 Atl. 351 (1917); Steel Sales Corp. v. 
Ind. Comm., 293 Ill. 435, 127 N. E. 698 (1920). 
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attending to his own wants has entered upon forbidden premises.**® 
However, rules may, of course, be waived by the tacit consent of 
the employer.**® 

The authorities also agree in granting relief, though the acci- 
dent occur during the noon or other recess hour of the employee.*®° 
These cases are not substantially different from those just consid- 
ered except that the freedom of. action permitted to the employee 
is much broader than during working hours, and the questions in- 
volved in considering the locus in quo of the accident are somewhat 
different. In Thomas v. Proctor & Gamble, the claimant, a girl 
of seventeen, was, during the noon hour, with other girls playing 
with certain hand trucks used in the employer’s business, and while 
so doing fell from the truck on which she was being hauled. Since 
the foreman of the plant knew of and consented to this type of play, 
the court affirmed an award of compensation, treating this recrea- 
tion as a reasonable incident of the employment in the same category 
as eating, drinking and resting. If, however, the act had occurred 
during regular working hours, it is pretty clear that it would have 
been treated as forbidden horse-play, for which compensation would 
be denied.*** Also, when the employee, during working hours, 
leaves the premises of his employer, he ordinarily commits a for- 
bidden act taking him out of his employment. But in the noon hour, 
his time is his own and he can stay on the premises or leave them as 
his convenience or preference dictates. Nevertheless if the em- 
ployee at such time leaves the employer’s premises, it is generally 
held he is not in the course of his employment.*** Why is this? 
Prima facie, it would seem that the employee during the noon hour 
was not in the service of his employer and should not be compen- 





“8Jn re Borin, 227 Mass. 452, 116 N. E. 817 (1917), employee attempting to 
open window nailed shut causing his presence over certain dangerous vats; Brice 
v. Edward Lloyd Ltd., supra note 132. 

Jn re Von Ette, 233 Mass. 55, 111 N. E. 696 (1916), rule forbidding type 
setters to leave composing room customarily violated by allowing them in hot 
weather to go through the window to a flat roof adjoining in order to cool off. 

Milwaukee Western Fuel Co. v. Ind. Comm., 159 Wis. 635, 150 N. W. 998 
(1915); Racine Rubber Co. v. Ind. Comm., 165 Wis. 600, 162 N. W. 664 ‘(1917); 
Monroe County v. Ind. Comm., 184 Wis. 32, 198 N. W. 597 (1924); Haller v. 
Lansing, 195 Mich. 753, 162 N. W. 335 (1917); Thomas v. Procter & Gamble, 104 
Kan. 432, 197 Pac. 372 (1919); Note (1920) 6 A. L. R. 1151. 

*1Supra note 150. 

%3See infra section I. 

Hills v. Blair, 182 Mich. 20, 148 N. W. 243 (1914); Rawson’s Case, 126 Me. 
563, 140 Atl. 365 (1928); Pearce v. Ind. Comm., 299 Ill. 161, 132 N. E. 440 (1921). 
In the last case the claimant a janitor in an office building, ate lunch on the 
premises with his immediate superior, the engineer, and the latter’s assistant. 
According to agreement claimant went outside the building to procure some warm 
food to bring back, and was injured on the street. He was held not to be per- 
forming services for the employer and not entitled to compensation. 
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sated for injuries then occurring. However, as we have seen, the 
employee is, when going to and from work on the premises of his 
employer, within the course of his employment. The same consid- 
erations which allow compensation to be given in those cases apply 
when the employee remains on the employer’s premises during the 
noon period. He is under the control of the employer who in turn 
owes a duty to protect him at least against acts of negligence. The 
break of this nexus between the employment and the accident oc- 
curring when the employee leaves the premises justifies the denial 
of compensation under such circumstances. 

Some cases do not, however, fit into the above analysis. It 
may be that the employer has not on his own premises provided the 
facilities whereby the employee during the hours of work can at- 
tend to the incidental but necessary personal duties. In such event 
it has been properly held that he does not step out of his employ- 
ment in seeking the nearest and most suitable place.*** It may also 
happen that even during the noon hour and while off from the em- 
ployer’s premises, the employee is, while tending to necessary per- 
sonal wants, still in the service of his employer. Thus in Krause v. 
Swartwood*® an office girl of a physician was held to be within her 
employment when, at the direction of her employer, eating her lunch 
in the restaurant next door while awaiting a telephone call for the 
doctor.*** Where, as in the case of truck drivers, trainmen, and 
messengers, the employee’s duties are not performed on any definite 
premises, but over a wide expanse of varying territory, the deci- 
sions are in some conflict. The Massachusetts court was certainly 
in error when it held that a motorman was out of the course of his 
employment, when he stopped his car on a side track and crossed the 
street to relieve a call of nature and secure a drink of water, even 
if the employer did not know it was customary for the respondent’s 
carmen to tend to such wants at that place. What they were sup- 
posed to do under the circumstances was not indicated by the 
court.*** Other courts are more lenient. The English court, as has 
been seen, awarded compensation for injuries to a truck driver who 
dismounted from his vehicle to secure a drink in a neighboring sa- 
loon,*** and in Illinois it was held that a street car conductor was not 


re 





%4Zabriski v. Erie R. R., 86 N. J. L. 266, 92 Atl. 385 (1914). 

185174 Minn. 147, 218 N. W. 555 (1928). 

See Foggs Case, 125 Me. 168, 132 Atl. 129 (1926), holding fireman subject at 
all times to call to be within course of employment when going home to lunch. 

In re Gardner, 247 Mass. 308, 142 N. E. 32 (1924). The court also held that 
the injury did not arise out of the employment. This subject will be treated 
later. 
*8Supra note 138. 
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out of his employment, who on a night run left the car for a mo- 
ment to go to his home, on the route, to procure a lunch to eat lat- 
er.°* If, however, the worker leaves his ordinary route and goes to 
a distance, it seems proper to hold he is not entitled to compensa- 
tion for accidents then occurring.’® 


Within the general principle of the cases above discussed are 
those where the accident arises when the employee is performing an 
act for his personal convenience or benefit, which if not necessary 
for the further performance of his employer’s business, is neverthe- 
less a proximate result thereof. An employee “washing up” at the 
end of the day is in the course of his employment,” and it was also 
clearly correct to hold it an incident to the employment for a ship’s 
cook to attempt to rescue his personal belongings when the vessel 
on which he worked foundered while at dock.*® 

The general rule undoubtedly is that an employee who by rea- 
son of his employment is required or even permitted to live on the 
premises of his employer, is, even when not performing tasks for 
the employer’s benefit, nevertheless in the course of his employment. 
In Holt Lumber Co. v. Industrial Commission** compensation was 
given to a workman in a lumber camp who received his disability 
through the peculiar circumstance that, while he was resting in 
his bunk in the evening, a bit of straw from the bunk overhead fell 
and lodged in his throat causing infection. The court said: “At the 
time of the injury Bebeau was in the employ of the lumber com- 
pany, under its protection, and using the things which it furnished 
to him for his use during the employment and as incident to such 
employment ... It was part of the contract of employment that 
Bebeau should sleep on the premises in the bunk furnished by the 
lumber company. It was in the course of his employment to re- 
main upon the premises nights and use the bunk furnished for him. 
Under such circumstances he was within the course of his employ- 
ment.” This case is in line with the authorities. A distinction, 





Rainford v. Chi. City Ry. Co., 289 Ill. 427, 124 N. E. 643 (1919). See also 
Vilter Mfg. Co. v. Ind. Comm., 192 Wis. 362, 212 N. W. 641 (1927), awarding com- 
pensation for the death of a construction engineer who while eating ice cream in 
the hospital where he was temporarily working, apparently contracted small pox; 
Monroe County v. Ind. Comm., 184 Wis. 32, 198 N. W. 597 (1924), compensation 
awarded for injury to highway employee injured while returning across lots 
from lunch at the employer’s boarding camp. 

1°Cal. Casualty & Indemnity Exchange v. Ind. Acc. Comm., 190 Cal. 433, 
213 Pac. 257 (1923). 

11Hollenbach v. Hollenbach, 181 Ky. 262, 204 S. W. 152 (1918). 

18Jn re Brightman, 220 Mass. 17, 107 N. E. 527 (1914). 

168168 Wis. 381, 170 N. W. 366 (1919). 

%4John H. Kaiser Lumber Co. v. Ind. Comm., 181 Wis. 513, 195 N. W. 329 
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difficult to apply, and not always followed, exists between those 
cases where the employee’s residence on the premises is clearly for 
the benefit of the employer and essential to the proper performance 
of the former’s duties, and those cases where the residence is mere- 
ly for the employee’s convenience or a method of part payment of 
wages due. The case of the nurse whose contract of employment re- 
quired her to live at the hospital and to be constantly, even during 
rest hours, subject to emergency calls is clearly of the first class.?* 
In the same category are lumber jacks, miners and others required to 
work at great distances from the ordinary living accommodations 
which must therefore be necessarily furnished them by the em- 
ployer. In Guiliano v. Daniel O’Connell’s Sons,'** however, the 
court went to great length to show that the situation there presented 
properly was distinct from those just mentioned and belonged in 
the second class. Here the employer was a road contractor, and as 
it was difficult for his employees to find living accommodations, he 
rented in the vicinity of the job a vacant barn where the men 
could, if they desired, live. Fourteen of his twenty-one employees 
took advantage of this and several met their death when the barn 
burned while they were occupying it at night. The court held that, 
since the men had the option of either accepting or rejecting the 
proferred shelter, it was a mere matter of accommodation, the use 
of which did not place the men “in the course of their employment.” 
The distinction attempted is a difficult one,’** and perhaps a better 
test of the employer’s liability is whether or not the employee at 
the time is for. practical purposes subject to the master’s control and 
liable to be called into service should occasion demand it. In a Cali- 
fornia case’®* the employee without dispute had when entering her 
employment as chambermaid the option of either living at the hotel 
of her employer or living outside at a higher wage. She accepted 
the former alternative and was injured by a fall on the premises on 
her day of rest. In affirming an award of compensation the court 
took the ground that she was while living on the premises carrying 
out the contract of employment, which provided for the part pay- 
ment of compensation through the furnishing of living accommo- 
dations. “She was in the course of her employment when she was 





(1923); Griffith v. Cole, 183 Iowa 415, 165 N. W. 577 (1917); Malky v. Kiskimi- 
netas Valley Coal Co., 278 Pa. 552, 123 Atl. 505 (1924); mote (1924) 31 A. L. R. 
1251; note (1928) 56 A. L. R. 512. 

18Doyle’s Case, 256 Mass. 290, 152 N. E. 340 (1926). 

10105 Conn. 695, 136 Atl. 677 (1927). 

%7See Giliotti v. Hoffman Catering Co., 246 N. Y. 279, 153 N. E. 621 (1927). 

State Compensation Ins. Fund v. Ind. Acc. Comm., 194 Cal. 28, 227 Pac. 
168 (1924). 
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collecting this remuneration just as much as when she was per- 
forming the labor that earned the remuneration.” The point made 
by the court would seem pretty far reaching in its implication that 
the employee who is furnished with living accommodations in lieu 
of wages is whenever and wherever enjoying these accommodations 
simply collecting compensation. Would a railroad employee while 
using his employee’s pass during an annual vacation be within the 
course of his employment? 

The grant of compensation in this type of cases has not, how- 
ever, been universal. In Brienen v. Wis. Public Service Co.’ the 
injured employee tended generators at the power house of respond- 
ent, where, since it was remote in the woods, he was compelled to 
live. He was also supposed to be always available in cases of emer- 
gency. At an “off hour” while requesting another employee to do 
an errand for him, he was injured by the explosion of a gasoline 
tank which the latter was soldering. The court held that the em- 
ployee was attending only to his own affairs and was not in the 
course of his employment. So also the Iowa court held'” that a 
hotel chambermaid was out of the course of her employment while 
curling her hair in her room. It is believed these cases are in 
error. If an employee is in the course of his employment while 
lying asleep in his bunk, why is he not also while attending to his 
toilet or other necessary wants? This is not to say that the result 
of these cases is incorrect. The ground for the decision should be, 
however, not that the employee was out of the course of his em- 
ployment but that the injury did not arise out of the employment, a 
matter to be considered later.*™ 


l. Acts for Benefit of Employee not Necessarily Incidental to 
Employment. 


An employee is not in the course of his employment while 
performing acts which are neither directly nor indirectly for the 
benefit of his employer, but are for the benefit of himself or for 
some third person. It is immaterial that the employer may 
have consented to the performance of such acts. The employee, 
however, may, while engaged primarily in the service of the em- 





10166 Wis. 24, 163 N. W. 182 (1917). 

Kraft v. West Hotel Co., 193 Iowa 1288, 188 N. W. 870 (1922). 

171All cases agree that the employee eating lunch on the employer’s premises is 
in the course of his employment. Nevertheless, it would seem absurd, as in the 
Iowa case above, to hold the employer liable as for an industrial accident, if he 
choked upon a morsel of food while eating. This would be because the injury 
would not arise out of the employment, not because he was not in the course 
thereof. 
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ployer, also accomplish an object of personal benefit, if he does 
not violate any rule of the employer, does not expose himself 
to any unnecessary risk, nor substantially interfere with the per- 
formance of his duties to his employer. It is pertinent to in- 
quire whether the act is such as the ordinary reasonable and 
faithful servant might with propriety under the circumstances 
perform.!” 


It is clear from the very statement of the proposition that an 
employee who quits the duties of his employment and engages in 
tasks for his own or for a third person’s benefit is not acting in the 
course of his employment. In Radtke Brothers v. Rutzinski,™ 
compensation was properly denied an errand boy in a book bindery 
who, against orders, and for his own purposes attempted to trim 
some tablets on a paper cutting machine and amputated two fingers 
in the process. The court considered it significant that they “found 
no reported case in this state or any other where it has been held 
that an employee may recover under the compensation acts for an 
injury received while doing work entirely different from that as- 
signed him, against orders, and for his own benefit.”*** While the 
fact that the employee violated orders in engaging in the particular 
conduct in question is pertinent, it does not follow that if the em- 
ployer consented to the act in question, the employee was therefore 
in the scope of his employment. In Industrial Commission v. 
Ahern,'® the rules of a department store permitted the sales force 
curing slack hours in the morning to make personal purchases in the 
different departments of the store. The claimant was injured while 
buying a rug under the privilege granted. In denying compensation 
the court said: “At the time of her injury the defendant in error 
was not acting for her employer nor engaged in its service; she was 
exercising a personal privilege which in no wise fell within the em- 
ployment for which she had been engaged; she was seeking a per- 
sonal benefit, and at the time of her injury occupied the relation of 
a customer to her employer, and not the relation of an employee.” 
So it has been held that a chauffeur who had delivered his employer 
at nine-thirty in the evening and was to call for him at midnight was 
not in the course of his employment, while going in the interim 
with friends upon a “joy ride”, though the employer said he had 





1%2This discussion is not concerned with such necessary or incidental acts of 
the employee as eating and drinking, which have been treated as contributing 
indirectly to the master’s business, supra section H. 

179174 Wis. 212, 183 N. W. 168 (1921). 

See further cases in accord: note (1929) 59 A. L. R. 370. 
175119 Ohio St. 41, 162 N. E. 272 (1928). 
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no objection to such conduct on the part of the chauffeur.’ At 
times, of course, the act may be jointly beneficial to both employer 
and employee. In Smith v. Seamless Rubber Co.‘ the court 
divided on the question whether vaccination proffered by the em- 
ployer to his employees at the time of an epidemic was for the bene- 
fit of the employer or the employee. The view of the dissenting 
judge that there was sufficient benefit to the employer to cause the 
employee’s submission to vaccination to be within the scope of his 
employment seems easier to sustain than the holding of the major- 
ity in Kansas City Fibre Box Co. v. Comnell‘"® that the horseplay 
in which the operator of a box cutting machine was indulging in 
had in it the motive of discouraging another employee from inter- 
fering with the operator’s work, and so was within the course of the 
former’s employment. 

Where duty to the employer is the primary motive for the em- 
ployee’s act, no difficulty is encountered in awarding compensation, 
although without hindrance to the main objective the employee also 
accomplishes an end of advantage to himself. In Nester v. H. 
Korn Baking Co.*"® the fact that the driver of the employer’s team 
had in it some ashes of his own that he intended to dispose of along 
with some refuse from his employer’s establishment did not, of 
course, take him out of the course of his employment. So also com- 
pensation was properly given in the case of an automobile salesman 
who in endeavoring to sell a car to a prospective customer acceded 
to the latter’s suggestion that they take the car together for a pleas- 
ure ride and while so doing met with an accident causing death.'®° 
The fact that some personal enjoyment might be expected from the 
journey did not alter the fact that the primary purpose was to sell 
the car.1** If, on the other hand, the primary object of the em- 
ployee’s journey is self-serving the mere fact that he may incident- 
ally accomplish some object for his master will not bring him within 





“6Lansing v. Hayes, 188 N. Y. Supp. 329, 196 App. Div. 671 (1921), affirmed 
in 233 N. Y. 614, 135 N. E. 940 (1922). In Taylor v. Hogan Milling Co., 129 Kan. 
370, 282 Pac. 729 (1929) the court however granted compensation to a mill hand 
injured while going with the consent of the employer to another part of the mill 
to pay a debt owed to a fellow employee. This was not, it was said, like the 
case of employees who go into forbidden parts of the mill for personal reasons, 
but rather like the performance of such incidental acts as answering the tele- 
phone, or attending to the toilet. 

77411 Conn. 365, 150 Atl. 110 (1930). 

1785 F(2d) 398, (C. C. A. 8th, 1925). 

17194 Iowa 1270, 190 N. W. 949 (1922). 

Ford Motor Co. v. Ind. Comm., 64 Utah 425, 231 Pac. 432 (1924). 

%1See also: Western Pacific Ry. v. Ind. Acc. Comm., 193 Cal. 413, 224 Pac. 
754 (1924); Bellman v. Northern Minn. Ore Co., 167 Minn. 269, 208 N. W. 802 
(1926). 
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the scope of his employment. In Mark’s Dependents v. Gray,* 
the deceased employee was a plumber’s helper. He arranged after 
working hours to call for his wife at a neighboring village and the 
employer, upon learning of the contemplated trip, asked him to take 
his tools along and fix some leaky faucets at the house of a cus- 
tomer in that village. The job would take but twenty minutes and 
it appeared that, had it not been for the employee’s contemplated per- 
sonal trip, the work would have been refused. The decedent met 
his death while en route to the village. In denying compensation 
to his dependents the court through Judge Cardozo said: “The test 
in brief is this: If the work of the employee creates the necessity 
for travel, he is in the course of his employment, though he is 
serving at the same time some purpose of his own . . . If, however 
the work has had no part in creating the necessity for travel, if the 
journey would have gone forward though the business errand had 
been dropped, and would have been cancelled upon failure of the 
private purpose though the business errand was undone, the travel 
is then personal, and personal the risk.”?** This also seems un- 
objectionable. It is simply an application of the rule familiar to 
students of the law of causation, that, if the injury would have oc- 
curred even without the wrongful act of the defendant, the defend- 
ant is not liable. 

To the writer’s mind considerable uncertainty and much injus- 
tice has resulted in certain cases in which the courts have held that 
employees, who during the regular course of their employment, 
temporarily and casually have departed from the strict line of duty 
to administer to the wants of themselves or of third persons were 
outside the course of their employment. In Sichterman v. Kent 
Storage Co.'* it was held that a traveling salesman, who, while 
en route in his car to call upon the employer’s customers, stopped 
beside the road, and went back to assist the driver of a wagon who 
had been hit by another car, was out of the course of his employ- 
ment.**© The New York court*®* also considered that an employee 





182251 N. Y. 90, 167 N. E. 181 (1929). 

See in accord: Barragar v. Ind. Comm., 238 N. W. 368 (Wis. 1931); Craw- 
ford v. Ind. Comm., 111 Okla. 265, 239 Pac. 575 (1925). 

14217 Mich. 364, 186 N. W. 498 (1922). 

%8See also Ballman v. D’Arcy Spring Co., 221 Mich. 582, 192 N. W. 596 (1923) 
where the operator of a machine, while the same was being repaired, went with 
the approval of the foreman across the street to a drug store to procure for the 
latter some bromo-seltzer and was killed while crossing the street. The factory 
rules forbade the employee to leave the factory during work hours. Compensa- 
tion for his death was denied. 

Di Salvio v. Menihan Co., 225 N. Y. 123, 121 N. E. 766 (1919). 
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in a factory who, when his machine was temporarily out of material 
crossed the room to say good-bye to another operator who was 
about to leave to join the army, had also taken himself out of the 
protection of the compensation act. “This act did not enable him 
either directly or indirectly, in any tangible sense, the better to per- 
form his work, discharge his duties, or carry forward the interests 
of his employer . . . It was simply and solely the expression of a 
private desire and the consummation of a personal purpose.”**? In 
another case’** a workman had in the course of his duties left his 
work bench and gone to another part of his employer’s plant. On 
returning he stopped to give a friendly greeting to another employer 
and, becoming interested in a large vat standing by, reached for an 
electric light so as to view the contents. Defective wiring caused 
his death by electrocution. Compensation was denied because this 
act of simple curiosity was not in the course of his employment.** 
All courts have, however, not been so meticulous in guarding the 
interests of the employer, but have awarded compensation under cir- 
cumstances not substantially different from some of those above 
described.’*° The different results in the cases are explained, it is 
believed, by the attitude that different judges take towards work- 
men’s compensation statutes. While all courts are in theory at 
least sympathetic, nevertheless some cannot forget that the acts are 
in derogation of the common law ;’* that they impose on the employ- 
er an extraordinary liability, requiring the payment of compensa- 
tion for injuries, for which the employer was not only not respon- 
sible, but against which he could not by any human foresight guard; 
that therefore it must be insisted that in order for compensation to 
be paid, the employee must at least at the time of the accident have 
been performing an act for the benefit of his employer. With such 
a viewpoint, strict construction will naturally follow. It is possible, 
on the other hand, to believe that workmen’s compensation statutes 
are an attempt on the part of the state to accomplish a great, just 
and humanitarian purpose; that they should assure that the work- 





In Robinson v. State, 93 Conn. 49, 104 Atl. 491 (1918) where the injured 
employee was a road foreman, it was held that his duties gave him some leeway 
and that he was not out of the course of the employment when crossing the road 
to meet a friend. 

%8Maronofsky’s Case, 234 Mass. 343, 125 N. E. 565 (1920). 

18°See also Saucier’s Case, 122 Me. 325, 119 Atl. 860 (1923); Frost v. H. H. 
Franklin Mfg. Co., 198 N. Y. Supp. 521, 204 App. Div. 700 (1923), Aff’d 236 N. Y. 
649, 142 N. E. 319 (1923); and cases referred to in section H supra. 

See particularly Twin Peaks Canning Co. v. Ind. Comm., supra note 131. 

“1Cf. the Nebraska court in Feda v. Cudahy Packing Co., 102 Neb. 110, 112, 
166 N. W. 190 (1918): “The right of recovery in such a case is purely statutory, 
and unless the plaintiff has brought the case within the statute, he cannot suc- 
ceed.” 
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man, ordinarily unable to provide his own insurance, should not be 
left totally uncared for, when he meets with injuries while carrying 
out the duties of his job; that if his conduct is only such as can be 
expected from the normal individual, reasonably faithful in per- 
forming his delegated tasks, compensation should not be denied even 
though he is not at every moment and with mechanical precision act- 
ing with an eye single to his employer’s interests. The writer does 
not hesitate to say that it is this view which he prefers. It has of 
course its limits, largely set by what custom, reason, and good faith 
in the circumstances requires. It seems clear enough that a chauf- 
feur employed to take a passenger to a distant town, who, after 
achieving convivial relations with his customer, in acknowledged dis- 
regard of his duties to his employer, drove the former about on a 
“joy ride”, was not in the course of his employment.’*? Neither 
can one quarrel with the Indiana court which refused to compen- 
sate a messenger boy who while awaiting orders went to a building 
next door and was injured while jumping in his play from a window 
of the building to the lower flight of a fire escape ten feet above 
the sidewalk.’** Nor can it be said that the worker in a packing 
plant was in a customary, reasonable, and good faith performance 
ot his duties when in rude horseplay he grabbed at and chased an- 
other employee onto the elevator and was injured in an attempt to 
jump back from the moving elevator onto the floor.1%* The same 
should not, however, in the writer’s opinion be said of the em- 
ployee in the tool room of a factory who in passing out tools, reached 
through the window and in a friendly and playful manner pulled 
down the cap of a friend. The standard that the writer suggests 
is of course flexible and difficult of application. It would, it is 
believed, lead to better results, however, than the cases above de- 
scribed which have been so harsh in their denial of compensation.?* 
[To be Continued] 

Central Garage v. Ind. Comm., 286 Ill. 291, 121 N. E. 587 (1919). 

*8Western Union Telegraph Co. v. Owen, 82 Ind. App. 474, 146 N. E. 427 
(1925). 

“Feda v. Cudahy Packing Co., 102 Neb. 110, 166 N. W. 190 (1918). 

“Frost v. H. H. Franklin Mfg. Co., supra note 189, compensation denied by 
divided court. 

%*A difficult problem is raised by the distinction familiar at common law 
between “frolics” and “mere detours.” There are but few cases under the com- 
pensation acts involving the distinction. See, however: Central Garage v. Ind. 
Comm., supra note 192; Lansing v. Hayes, supra note 176; Knowles v. North 
Dakota Workmen’s Compensation Bureau, 52 N. D. 563, 203 N. W. 895 (1925); 
Schmedeke v. Four Wheel Drive Auto Co., 192 Wis. 574, 213 N. W. 292 (1927); 
Feda v. Cudahy Packing Co., supra note 191. For a discussion of the common 
law cases see 2 MecneM, AGENCY (1914) §1898-1912; Smith, Frolic and Detour, 
23 Cor. L. Rev. 444, 716 (1923). The test that Dean Smith suggests, ibid. 724, 


would hardly be applicable when the injured person is the “frolicking” servant 
and not the innocent third party. 
































EXTENT TO WHICH COURTS OF REVIEW WILL CON- 
SIDER QUESTIONS NOT PROPERLY RAISED 
AND PRESERVED—PART I 


RicHARD V. CAMPBELL* 


Courts of review are an integral part of our judicial system. 
The experience of Georgia during the seventy years that its judi- 
ciary functioned without a reviewing court conclusively demonstrates 
the folly of giving each trial judge final authority in dealing with 
litigation. As its name implies, a court of review does not, except 
in a limited number of cases, hear a case de novo. Its primary func- 
tion is to decide whether the trial court erred in its disposition of the 
case. In doing this, the reviewing court not only determines the 
rights of the litigants actually involved, but also decides the rules 
of substantive law and procedure of the particular jurisdiction. 

Whenever an action is brought in a court of original jurisdic- 
tion, it presents in substantially all cases the possibility of a sub- 
sequent review of the decision of that court. In the event of such a 
review, the record of the proceedings below is of fundamental im- 
portance. Without this record the appellant is helpless. Careful 
attorneys keep this thought in mind from the moment that they lay 
plans for drafting the initial pleadings. All questions which may 
have an important bearing upon a client’s claim should be presented 
to the trial judge. This presentation may be made, in general, by a 
pleading, a motion, or an objection. The nature of the question de- 
termines which mode is the proper one. And in a few instances an 
exception may be the only proceeding which will bring an error to 
the attention of the trial court; for example, where the trial court 
has erred in its instructions. In some cases an exception, or a mo- 
tion for a new trial, or both, are necessary to preserve the point 
raised. In the event that an appeal is actually taken in a particular 
case, the next step necessary is to incorporate the matter relating 
to the questions raised in the record for review. Documents appear- 
ing on the “record proper” need no further authentication. But 
other matter must be made a part of a duly authenticated bill of ex- 





*Assistant Professor of Law, University of Wisconsin Law School. This article 
was written while the author was a Sterling Fellow at Yale Univerity School of 
Law, under the direction of Professor Walter F. Dodd and Dean Charles E. 
Clark. In the citation of authorities in the notes, the cases are arranged accord- 
ing to the adequacy of the discussion and the novelty of the application of the 
point involved, rather than in the usual alphabetical order of the jurisdictions. 

‘Lamar, A Unique and Unfamiliar Chapter in Our American Legal History 
(1924) 10 A. B. A. J. 513. 
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ceptions or one of its statutory substitutes. The federal judicial 
system and a number of the state judicial systems include inter- 
mediate courts of review. The extent to which the decisions of these 
intermediate courts are final on particular questions varies in dif- 
ferent jurisdictions. But in all jurisdictions there are some ques- 
tions which may be urged upon a subsequent appeal to the highest 
court of review. If a party expects to rely on a contention in the 
highest court of review, he should preserve it, not only in the trial 
court, but also in the intermediate court of review. The question in 
each case is whether the court whose judgment is under review com- 
mitted reversible error. 

When a case reaches an appellate court, it still retains its char- 
acter of a contest between individuals. These individuals are ex- 
pected to assert their respective claims in a logical and orderly man- 
ner. Failure to do so will usually be deemed a waiver of the al- 
leged error. An assignment or a specification of errors is the prop- 
er method of raising questions in an appellate court. This assign- 
ment or specification should be supported by argument and authority 
briefed and filed in accordance with court or statutory regulations. 

When attorneys perform their duty in the presentation and pres- 
ervation of questions in trial and appellate courts, the problem of this 
paper does not arise. Unfortunately, they frequently fail to per- 
form this duty. In that event, the courts are forced to determine 
how far they can relieve a client from the consequences of his at- 
torney’s fault, and consider questions not properly raised and pre- 
served. It is the purpose of this paper to show how the courts have 
handled this delicate question. 


I 


EXTENT TO WHICH QUESTIONS NOT RAISED AND PRESERVED IN THE 
Tria Court Witt Be ConsIpERED ON REVIEW 


It is the general rule that courts of review will refuse to con- 
sider questions which have not been raised and preserved in the trial 
court.? The rule, except in a few jurisdictions, exists without the aid 
of statutory recognition. The reasons assigned for it vary. That in 
many cases the error might have been cured if an objection had been 
seasonably interposed is a consideration of weight.* If litigants 
were permitted to urge new points not going to the merits of the is- 





*Spencer v. Black, 232 Mich. 675, 206 N. W. 493 (1925); Burroughs v. Donner, 
282 Ill. 299, 118 N. E. 400 (1917); Dopp & Epmunops, Iturnors APFELLATE ProcepuRe, 
Sec. 771; Ex.iotr, Appe.tate Procepure, Sec. 470; Note (1927) 40 Harv. L. Rev. 997. 
%See White v. Western Assurance Company, 52 Minn. 352, 54 N. W. 195 (1893). 
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sues, it would give them an opportunity and an incentive to conceal 
errors during the trial in order that they might use them as grounds 
for a reversal on review, in case a decision below was adverse. 
This would make litigation practically interminable. 


The frequent refusal of a court of review to consider a new 
question which would have enabled it to make a final disposition of 
the case indicates that some broader principle is involved. Un- 
doubtedly the feeling that fairness to the trial court requires that 
questions be raised at the trial is a material factor.* But the primary 
basis for the rule lies in the inherent nature of a court of review. 
Except for a very restricted original jurisdiction, courts of review 
are limited to the consideration of errors committed by lower courts. 
An error can only be committed by a trial court in respect to ques- 
tions actually presented to it. When a court of review considers 
questions which have not been presented to the trial court, it is 
exercising original jurisdiction.® 

A few decisions have indicated a tendency to treat the failure 
to preserve a question in the trial court as less serious than the fail- 
ure to raise it. But usually both are treated alike. It is obvious 
that if a question is of a nature which a court of review would con- 
sider although not raised below, the failure to preserve it will not be 
fatal, unless a statute or rule of law prescribing a certain method of 
preservation is construed to be mandatory. Of course, questions 
which have been expressly waived will not be considered on review, 
except where they are of such a nature that the law will not permit 
a waiver. 

In most jurisdictions there are a few statutes prohibiting the 
review of certain specific questions when not raised in a particular 
time and manner in the trial court. And a few states have statutes 
of broad scope which impose limitations on the consideration of new 





“See De Jianne v. United States, 282 Fed. 737 (C. C. A. 3rd, 1922); Robinson 
& Co. v. Belt, 187 U. S. 41, 23 Sup. Ct. 16, 47 L. Ed. 65 (1902); Missouri-Kansas- 
Texas Ry. Co. v. Prince, 133 Okla. 228, 271 Pac. 253 (1928). In Buxton v. City 
of Nashville, 132 Ark. 511, 516, 201 S. W. 512, 514 (1918), the court said: “To 
permit appellants to remain silent in the court below on the issue as to whether 
the date mentioned was Sunday and to invoke here the doctrine that the court 
will take judicial notice of the fact that such date was on Sunday would be 
tantamount to firing upon the rulings of the trial court from a battery that was 
kept masked in the court below.” 

*See Jones v. Seymour, 95 Ark. 593, 130 S. W. 560 (1910); M. R. Smith Lumber 
Co. v. Russell, 93 Kan. 521, 144 Pac. 819 (1914); Henry v. Zurflieh, 203 Pa. 440, 
53 Atl. 243 (1902); Boston Piano & Music Co. v. Pontiac Clothing Co., 199 Mich. 
141, 165 N. W. 856 (1917); Bank of Italy v. Candenasso, 206 Cal. 436, 274 Pac. 
534 (1929); Exxiorr, Minnesota Practice & Procepure, sec, 1197. 
"See State v. Foyte, 43 Idaho 459, 252 Pac. 673 (1927). 
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questions on review.” In the absence of statutory restriction, courts 
of review have the power to consider questions although they were 
not raised and preserved in the trial court. A few decisions base 
this power on the general supervising authority and control exer- 
cised over inferior courts;® others base it solely on the inherent 
right and duty of the courts to administer justice.*° As the Wis- 
consin Supreme Court said in Cappon v. O’Day:™ 
Any rule the enforcement of which results in a failure of justice 
should be carefully scrutinized and not blindly adhered to unless the 
abandonment of it will work more injustice than will follow if it be 
adhered to. 
The difficulty is that of determining when the power should be 
exercised. Justice in the individual case must sometimes be sacri- 
ficed in order that justice may be rendered to society generally. 

The extent to which the New Mexico Supreme Court, after se- 
riously questioning its power in 1914 to consider an error not prop- 
erly raised and preserved in the trial court, has gone since 1914 is 
illustrative of the tendency of the courts to view the rule regarding 
the proper presentation and preservation of questions below as pure- 
ly one of discretion. 

In State v. Garcia,* Francisco Garcia and his brother were 
indicted for murder, and both were found guilty of manslaughter. 
The evidence disclosed conclusively that it would have been physical- 
ly impossible for the former to have participated in the crime. Be- 
cause of the failure of counsel to move the trial court for an instruc- 
tion of acquittal, the supreme court held that it did not have the 
power to consider the question.** But the decision was repudiated 
on a rehearing of the case.* As Professor Sunderland said :'* 


This monstrous sacrifice of justice on the altar of a common law 
procedural tradition, was too much for the court. 


In State v. Taylor,** the defendant was convicted of rape. The 
supreme court held that the improbable evidence of the prosecutrix, 





7A discussion of these statutes will appear in a subsequent installment. 
*Ohama v. State, 24 Wyo. 513, 161 Pac. 558 (1916); Chicago, Milwaukee & 
St. Paul Ry. Co. v. Sprague, 140 Minn. 1, 167 N. W. 124 (1918); Cappon v. O’Day, 
165 Wis. 86, 162 N. W. 655 (1917); Langen v. Borkowski, 188 Wis. 277, 206 N. 
W. 181 (1925). 
"See People v. Murray, 72 Mich. 10, 40 N. W. 29 (1888); Bishop v. State, 43 
Tex. 390 (1875). 
See Chicago, Milwaukee & St. Paul Ry. Co. v. Sprague, supra note 8. 
“Supra note 8, at 490, 162 N. W. at 657. 
12219 N. M. 414, 143 Pac. 1012 (1914). 
8Cf. Roper v. Territory, 7 N. M. 255, 33 Pac. 1014 (1893). 
State v. Garcia, supra note 12. 
*Sunderland, The Problem of Appellate Review (1927) 5 Tex. L. Rev. 126, 141. 
#632 N. M. 163, 252 Pac. 984 (1927). 
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uncorroborated by facts pointing to the guilt of the defendant was 
not sufficient to support a conviction, and remanded the case for a 
new trial. The question had not been raised in the trial court. 

Similar results have been reached by the New Mexico Supreme 
Court in civil cases. Schaefer v. Whitson," was an action in re- 
plevin for an automobile which had been sold to a third party under 
a conditional sale contract. The defendant’s answer alleged that 
he had purchased the automobile in good faith for a valuable con- 
sideration without knowledge of the plaintiff’s rights. The defend- 
ant failing to appear at the trial, the court directed a verdict for the 
plaintiff. In proving up his case, the plaintiff had failed to estab- 
lish that the defendant had notice of the plaintiff’s rights. The de- 
fendant subsequently moved the trial court to vacate the judgment 
but he did not raise the point of this defect in the proof. The su- 
preme court noticed the error, and reversed the judgment and re- 
manded the case for a new trial. 

By these and other decisions’* the Supreme Court of New 
Mexico has demonstrated its power, in either criminal or civil 
cases, to consider new questions irrespective of whether or not this 
action enables it to make a final disposition of the litigation. 

The view that the problem is one of policy rather than one of 
power has not, however, been uniformly accepted as applied to all 
types of questions. The situation with respect to the New York 
Court of Appeals constitutes a striking example of this. The 
constitution and statutes of New York limit the jurisdiction of the 
Court of Appeals to the correction of errors of law,’® except where 
(1) the court is satisfied that a judgment is against the weight of the 
evidence, or against the law, or that justice requires a new trial in 
a criminal case where the judgment is of death,”® or (2) the Appel- 
late Division of the Supreme Court, on reversing or modifying a 
final judgment in an action or a final order in a special proceeding, 
makes new findings of fact and renders final judgment or a final 
order thereon.** Errors of law are construed to include only errors 
either (1) apparent on the face of the “record proper,” or (2) rais- 
ed and preserved in the course of the trial by the proper motion or 
objection, and exception. Consequently, the Court of Appeals has 





732 N. M. 481, 259 Pac. 618 (1927). 
State v. Diamond, 27 N. M. 477, 202 Pac. 988 (1921); First National Bank of 
Raton v. McBride, 20 N. M. 381, 149 Pac. 353 (1915); Crawford v. Dillard, 26 N. 
M. 291, 191 Pac. 513 (1920). 
#N. Y. Const., art. VI, sec. 7. 
2N. Y. Const., art. VI, sec. 7; N. Y. Cope or Crim. Proc., sec. 528. 
41N. Y. Consrt., art. VI, sec. 7; N. Y. Civ. Prac. Act, sec. 589. 
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no power to consider errors of the latter type unless they are prop- 
erly raised and preserved in the trial court,?* or unless the case is 
one involving capital punishment. Of course, this does not prevent 
the court from considering a new theory of substantive law ad- 
vanced for the first time on review, provided the proper motion or 
objection, and exception was made at the trial.2* Reviewing a re- 
cent decision of the court in People v. Nixon,* it was said in the 
Columbia Law Review :** 

The court may be envolving a common sense rule that in ordinary 
cases errors should be pointed out by exceptions, but where proceedings 


are informal or where justice demands it full appellate review will be 
given despite the lack of formal motions and exceptions. 


The broad discretion exercised by courts of review in dealing 
with the rule that questions not raised and preserved in the trial 
court will not be considered on review prevents the formulation of 
many clearly defined exceptions to the rule. But a few can be 
shown, and numerous distinct tendencies can be indicated. The ex- 
ceptions to the rule may be classified conveniently in three groups: 
(1) Exceptions of general application; (2) exceptions based on the 
nature of the problem (jurisdiction, constitutionality, public policy, 
etc.) ; and (3) exceptions based on the nature of the case (criminal, 
equity, persons under disability). 


A. Exceptions oF GENERAL APPLICATION. 


(1) Questions First Arising on Review. It is apparent 
that questions which do not arise until after a case has reached the 
court of review do not come within the scope of the rule that new 
questions will not be considered on review. The reviewing court’s 
jurisdiction of the subject matter is a question of that nature. That 
question is always open, and is sometimes raised by the court on its 
own motion.”* 





™Schwinger v. Raymond, 105 N. Y. 648, 11 N. E. 952 (1887); People v. Sher- 
lock, 166 N. Y. 180, 59 N. E. 830 (1901). Im distinct contrast to the rule in the 
New York Court of Appeals, the Appellate Division of the Supreme Court is held 
to have authority to reverse a judgment and grant a new trial upon errors occur- 
ring in the course of the trial although they are not raised and preserved by the 
proper motions or objections, and exceptions. The appellate division has fre- 
quently exercised this authority. See, for example, People v. Calabur, 91 App. 
Div. 529, 87 N. Y. S. 121 (1904), appeal dismissed, 178 N. Y. 463, 71 N. E. 2 (1904); 
Raible v. Hygienic Ice & Refrig. Co., 134 App. Div. 705, 119 N. Y. S. 138 (1909). 

Van Berncu, New York Court or APPEALS JURISDICTION AND Practice, sec. 24, 

Page 97. 

#248 N. Y. 182, 161 N. E. 463 (1928). 

%5(1928) 28 Cox. L. Rev. 980, 981. 

*King Mfg. Co. v. City Council of Augusta, 277 U. S. 100, 48 Sup. Ct. 489 
(1928). 
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In some instances constitutional questions do not arise until 
after a case has left the lower court. Clowry v. Holmes?" illustrates 
such a situation. In that case, the plaintiff having recovered judg- 
ment, the defendant sued out a writ of error to the Appellate Court. 
Subsequently, he made a motion before a judge of that court to have 
the writ of error made a supersedeas. A statute provided that if 
such an application was denied: the judgment below should be af- 
firmed. The judge in the instant case denied the application. The 
defendant carried the case to the Illinois Supreme Court. The su- 
preme court held that the constitutionality of the statute by which 
the judgment below stood affirmed should be considered although 
not raised below for the reason that it could not have been raised 
below as there was then no constitutional question to raise.”* 

In several other fact situations, new questions have been con- 
sidered in a court of review on the theory that they were raised at 
the first opportunity.*° 

(2) New Arguments or Theories of Substantive Law on 
Point Technically Raised. It is immaterial what theory the trial 
court proceeded on in making its decision, provided the contentions 
and theories urged by the parties were properly presented and pre- 
served by them. And it is usually said that the parties, although 
limited to the points and questions made below, are not limited to 
the arguments made there.*° 

Bond v. The Wabash, St. Loms & Pac. Ry. Co.* affords a 
good illustration of the difficulties of applying the latter rule. The 
action was one for treble damages, under a statute, for discrimination 
against the plaintiff by refusing to transport certain goods for him. 
Various objections were taken by the defendant to the evidence in- 
troduced and to the rulings of the trial court, but in none of these 
was it suggested that the statute applied only to extortionate charges. 
Nevertheless, the Iowa Supreme Court reversed a judgment for the 
plaintiff on that theory. The extreme care with which the court 
pointed out that it was reversing the judgment on a new argument, 
not on a new question, indicates the court’s appreciation of the in- 
herent difficulties in the distinction. A logical adherence to this 
view would justify the consideration on review of the constitution- 





238 Ill. 577, 87 N. E. 303 (1909). 

*The same action was taken under similar facts in Sixby v. Chicago City Ry. 
Co., 260 Ill. 478, 103 N. E. 249, Ann. Cas. 1914D 539 (1913). 

"Darling v. Nelson, 171 Wis. 337, 176 N. W. 847 (1920); In re Taxpayers & 
Freeholders of Village of Plattsburgh, 157 N. Y. 78, 51 N. E. 512 (1898), rev’g 27 
App. Div. 353, 50 N. Y. S. 356 (1898). 

*District Township of Boomer v. French, 40 Iowa 601 (1875). 
™67 Iowa 712, 25 N. W. 892 (1885). 
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ality of a statute although the constitutional issue had not been raised 
below, a practice which most courts have refused to sanction.*? 

Apart from the attempted distinction between new questions 
and new arguments, it has been held in a few cases that where a 
legal point has been raised and preserved below by a proper motion 
or objection, and exception, a new theory of substantive law in sup- 
port of that point is properly before the court.** Where a question 
of the reviewing court’s power is involved, this distinction is im- 
portant although not conclusive. But in most jurisdictions the rule 
that points must be raised in the trial court is not viewed as a limita- 
tion on the reviewing court’s power. In these jurisdictions, the dis- 
tinction does not seem to have any merit. 


(3) To Affirm Judgment. Although generally the rule 
that new questions can not be raised for the first time on review ap- 
plies where the contention is urged by the appellee in support of an 
order or a judgment in his favor,** there is a distinct tendency to 
consider new points of legal theory in order to support an order or 
judgment.** Some of the points considered in decisions purporting 
to adopt this view might properly be classified in the category of new 
arguments. But in others it is apparent that distinctly new ques- 
tions were considered. 

Bailey v. O’Fallon** was an action in replevin for the recovery 
of a mare. The defendant claimed a lien on the mare. The trial 
court gave judgment for the plaintiff on the theory that the statute 
under which the defendant claimed his lien was unconstitutional. 
The Colorado Supreme Court affirmed the judgment on the con- 
tention first made there that the defendant had lost his lien by tak- 





*A discussion of the constitutional problem will appear in a subsequent in- 
stallment. 

*Hempsted v. Wisconsin Marine & Fire Ins. Co., 78 Wis. 375, 47 N. W. 627 
(1890); Troy Automobile Exchange v. Home Insurance Co., 221 N. Y. 58, 116 N. 
E. 786 (1917), rev’g 164 App. Div. 761 (1914); People’s Bank of St. Paul v. School 
District No. 52, 3 N. D. 496, 57 N. W. 787, 28 L. R. A. 642 (1893); Brightman v. 
United States, 7 F. (2d) 532 (C. C. A. 8th, 1925). The Connecticut Supreme Court 
of Errors has held in several cases that statutes of that jurisdiction constitut- 
ing the “law of the land” are necessarily involved in and decided by the trial 
court, and will be considered on review although entirely overlooked below. 
Cunningham v. Cunningham, 72 Conn. 157, 44 Atl. 41 (1899); Schmidt v. Town of 
Manchester, 92 Conn. 551, 103 Atl. 654 (1918); cf. Raymond v. Bailey, 98 Conn. 
201, 118 Atl. 915 (1922). 

*Straub v. Missouri Pac. Ry. Co., 170 Ark. 1174, 283 S. W. 36 (1926); Michi- 
gan Pipe Co. v. Sullivan County Water Co., 190 Ind. 14, 127 N. E. 768 (1920). 

*Smith v. Buhler, 121 N. Y. 213, 24 N. E. 11 (1890); Newcomb v. Clark, 1 
Denio (N. Y.) 226 (1845); Clarke v. Huber, 25 Cal. 594 (1864); General Motors 
Acceptance Corporation v. Dallas, 198 Cal. 365, 245 Pac. 184 (1926); Kraus v. 
Lehman, 170 Ind. 408, 83 N. E. 714, 84 N. E. 769 (1908); Hartford Fire Ins. Co. v. 
Peterson, 209 Ill. 112, 70 N. E. 757 (1904). 

30 Colo. 419, 70 Pac. 755 (1902). 



























ing steps to sell the mare without giving the plaintiff notice. The 
court said :** 


It is also urged that the question of notice was not raised by the 
plaintiff below. If he were the party bringing the case here for review, 
that would be material, but he is not, and is, therefore, not precluded from 
calling the attention of the court to any proposition presented by the 
record, from which it appears that the judgment below should not be 
disturbed. 


The decision of the New York Court of Appeals in Svenson 
v. Svenson*® affords an interesting contrast to this principle. The 
action was one to annul a marriage on the ground of fraud. The 
trial court found that there was no fraud and gave judgment for 
the defendant. The Appellate Division held that this finding of the 
trial court was erroneous, but affirmed the judgment on the theory 
that the record showed collusion on the part of the parties. The 
Court of Appeals reversed the judgment, holding that although the 
Appellate Division had authority to grant a new trial where a 
judgment was erroneous because of errors in matters not raised 
in the trial court, it had no authority to affirm a judgment upon 
questions not litigated in the trial court. 


(4) Argument Without Objection. It sometimes happens 
that when a new contention is made on review the party against 
whom it is urged, instead of objecting to its consideration on that 
ground, meets the point on the merits in his brief and oral argu- 
ment. In some instances all parties involved actually urge the court 
to consider new questions. It is apparent that none of these con- 
siderations will influence courts in so far as they hold their juris- 
diction to be limited to errors properly raised and preserved at the 
trial.*° And it is the general rule in other jurisdictions that the con- 
sent of the litigants will not induce a court of review to consider 
new questions.*® Any other view would give sanction to a practice 
which would disregard well settled rules of procedure. But the fail- 
ure of the opposing party to object to a consideration of the ques- 





"Bailey v. O’Fallon, 30 Colo. 419, 421, 70 Pac. 755, 756 (1902). 

178 N. Y. 54, 70 N. E. 120 (1904), rev’g 78 App. Div. 536, 79 N. Y. S. 657 
(1903). 

In Edmunds v. Inman, 24 S. Dak. 457, 124 N. W. 430, Ann. Cas. 1912A 1035 
(1910), the South Dakota Supreme Court refused to consider a new question on 
appeal on the theory that it lacked jurisdiction to do so. The party affected had 
made no objection to a consideration of the question. 

“Story v. Nidiffer, 146 Cal. 549, 80 Pac. 692 (1905); Houts v. Brass Works, 
134 Iowa 484, 110 N. W. 166 (1907). 
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tion tends to influence courts in situations where they are in doubt 
as to what action to take.** 


(5) To Determine Principles of Law. Courts of review 
perform the dual role of deciding individual cases, and of deter- 
mining principles of law applicable to future cases. The danger of 
establishing a misleading precedent, and the desire to correct an 
erroneous interpretation of an important principle of law, have 
been decisive factors in the consideration of a new question on 
review in some instances.** 

Reviewing courts in some cases, although deciding that they 
will not consider a question for the reason that it was not properly 
raised and preserved in the trial court, add that the contention would 
not have succeeded even if the question had been considered.** Simi- 
larly, although deciding that a question is not properly before them, 
courts of review frequently express their opinion on the merits of 
the question when they do not agree with the contention urged. 
When adopting this procedure, they sometimes expressly state that 
the opinion is not to be binding upon them when a similar question 
arises in the future. Even in the absence of this qualification it is 
dangerous to rely upon such opinions as determining principles of 
law. They are probably made primarily for the purpose of making 
it clear that a rule of practice has not caused a miscarriage of jus- 
tice. 


B. Exceptions BASED ON THE NATURE OF THE PROBLEM 


(1) Jurisdiction. It is an almost universal doctrine that 
the question of the trial court’s jurisdiction of the subject matter 
will be considered although raised for the first time on review.*® 
The situation arises most frequently in the federal courts, and they 





“See Heffelfinger v. Appleton, 144 Minn. 208, 175 N. W. 105 (1919); State 
v. Houston, 155 N. C. 432, 71 S. E. 65 (1911); State v. Griffin, 129 S. C. 200, 124 
S. E. 81 (1924); Schwartz v. People, 46 Colo. 239 (47 Colo. 483), 104 Pac. 92 
(1909) ; City of Montpelier v. McMahon, 85 Vt. 275, 81 Atl. 977 (1911). 

“Magoun v. Quigley, 115 App. Div. 226, 100 N. Y. S. 1037 (1906); Eller v. 
Carolina & W. Ry. Co., 140 N. C. 140, 52 S. E. 305 (1905). 

“See Goldstandt v. Goldstandt, 102 Okla. 218, 228 Pac. 770 (1924). 

“Weinstein v. Laughlin, 21 F (2d) 740 (C. C. A. 8th, 1927); Parkside Realty 
Co. v. McDonald, 166 Cal. 426, 137 Pac. 21 (1913). 

*“Becklenberg v. Becklenberg, 232 Ill. 120, 83 N. E. 423 (1908); Telford v. City 
of Ashland, 100 Wis. 238, 75 N. W. 1006 (1898); Klaise v. State, 27 Wis. 462 
(1871); State v. Wyatt, 207 Iowa 322, 222 N. W. 867 (1929); Tillery v. Royal 
Benefit Society, 165 N. C. 262, 80 S. E. 1068 (1914); Cf. Dobbins v. Syracuse B. & 
N. Y. R. Co., 215 N. Y 674, 109 N. E. 79 (1915), where the court had jurisdiction 
of a part of the subject matter of the action. 
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consistently apply the doctrine stated.“ Even where the parties dis- 
regard the jurisdictional question, the court is likely to raise the issue 
on its own motion.*? 

In some instances the subject matter is of such a nature that 
jurisdiction might properly be taken under certain circumstances. 
Bills in equity where there is an adequate remedy at law are illus- 
trative of jurisdiction of that nature. In 1820 Chief Justice Spencer 
of the Court for the Trial of Impeachments and the Correction of 
Errors of the State of New York, in reversing a judgment and dis- 
missing a bill in equity on the ground of lack of equity jurisdiction* 
where that point was raised for the first time on review, said :*° 

I regret that the bill was not so framed as to enable the court to 


put an end to the controversy; but justice must be administered on 
established principles and according to established forms. 


This respect for form, although by no means obliterated even 
today, has undergrone a marked change since 1820. It has for some 
time been recognized in most jurisdictions that where a case has 
been tried in equity, the objection that there was a complete remedy 
at law comes too late when first made on review. This rule is a 
particularly salutary one in view of the fact that if the objection 
had been made at the trial it could, even in most jurisdictions re- 
taining the formal distinction between law and equity, have been cor- 
rected by a transfer to the law side of the court.** In “Code States” 
the justification for the rule is even more complete. In those states 
the only reasons for continuing the distinction between legal and 





“Royal Insurance Co. of Liverpool, Eng. v. Stoddard, 201 Fed. 915 (C. C. A. 
8th, 1912); Hare v. Birkenflield, 181 Fed. 825 (C. C. A. 9th, 1910); Egyptian Nova- 
culite Co. v. Stevenson, 8F(2d) 576 (C. C. A. 8th, 1925). 

“Chicago, R. I. & Pac. Ry. Co. v. State of Nebraska, 251 Fed. 279 (C. C. A. 
8th, 1918). 

“But the court expressed its opinion on the merits of the case. Beekman v. 
Frost, 18 Johns. (N. Y.) 544, 9 Am. Dec. 246 (1820). : 

“Beekman v. Frost, supra note 48, at 564, 9 Am. Dec. at 253. 

*Hart v. Oliver, 296 Ill. 209, 129 N. E. 833 (1921); Savannah, etc. Ry. Co. v. 
Talbot, 123 Ga. 378, 51 S. E. 401, 3 Ann. Cas. 1092 (1905); Dant & Russell v. 
Pierce, 122 Ore. 337, 255 Pac. 603 (1927); City of Omaha v. Venner, 243 Fed. 107 
(C. C. A. 8th, 1917). Contra: Arnold v. Mylius, 87 W. Va. 727, 105 S. E. 920 
(1921). The Florida decisions are conflicting. See, for example, City of Jackson- 
ville v. Massey Business College, 47 Fla. 339, 36 So. 432 (1904); Williams v. 
Peeples, 48 Fla. 316, 37 So. 572 (1904); State Board of Control v. King Lumber 
Co., 73 Fla. 80, 74 So. 5 (1917); First National Bank of Leesburg v. Mackenzie, 
131 So. 790 (Fla. 1931) where the court considered the objection; and De Cottes 
v. Clarkson, 43 Fla. 1, 29 So. 442 (1901); Williams v. Wetmore, 51 Fla. 614, 41 
So. 545 (1906) where the court refused to consider the objection. .Several deci- 
sions have considered the objection that the subject matter was wholly foreign 
to equity jurisdiction although that objection had not been raised below. Man- 
chester, etc. Dist. v. Murrayville, etc., Dist., 309 Ill. 403, 141 N. E. 129 (1923). 

‘See Barrett Co. v. Panther Rubber Mfg. Co., 24 F (2d) 329 (C. C. A. ist, 
1928); Corey v. Sherman, 96 lowa 114, 60 N. W. 232, 64 N. W. 828 (1895). 
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equitable causes of action are the right to a jury trial in law cases 
and certain differences in the mode of appellate review in law cases 
from that in equity cases. The right to a jury trial may be waived 
in civil cases, and generally is deemed waived when a party goes to 
trial without objection. Differences in the mode of appellate re- 
view between law cases and equity cases do not seem to justify the 
parties in urging for the first time on appeal that the action should 
not have been in equity because there was an adequate remedy at 
law. It has been suggested by the United States Supreme Court 
that although a litigant can not for the first time on review raise 
the objection that an equity court did not have jurisdiction because 
there was an adequate remedy at law, the court may, in its discre- 
tion, deem it advisable to raise the objection.™” 

In the absence of consent, the question of jurisdiction over 
the person will be considered although raised for the first time on 
review; for example, where the plaintiff has failed to obtain juris- 
diction over the person of a defendant who is in default.** Except 
where a state is the defendant and has not given a legal consent to a 
suit against it,°* the objection that there is no jurisdiction over the 
person of the defendant is lost, where the defendant pleads to the 
merits of the case or otherwise enters a general appearance. 

The question of venue does not go to the general jurisdiction 
of the court in civil actions. Consequently, that objection is waived 
by going to trial upon the merits.°° But it has been held in certain 
statutory actions that the requirement of venue is mandatory, and 
that the question is open for review although not raised below.*® 

Several jurisdictions have held that venue in criminal actions 
goes to the general jurisdiction of the court, and that the failure to 
prove it will be noticed although raised for the first time on review.” 
In Brightman v. United States,®* the Circuit Court of Appeals of 





"See Twist v. Prairie Oil & Gas Co., 274 U. S. 684, 47 Sup. Ct. 755 (1927), 
rev’g 6 F (2d) 347 (C. C. A. 8th, 1925). 

*Coal & Mining Co. v. Edwards, 103 Ill. 472 (1882); Burns v. Stolze, 111 
Wash. 392, 191 Pac. 642 (1920). 

“Alabama Industrial School v. Adler, 144 Ala. 555, 42 So. 116, 113 A. S. R. 
58 (1905); O’Conner v. Slaker, 22 F(2d) 147 (C. C. A. 8th, 1927). 

®Raymond v. Harrison, 27 Colo. App. 484, 150 Pac. 727 (1915); Hines v. Hines, 
203 Ala. 633, 84 So. 712 (1920). Where a suit is removed to a federal court on 
the ground of diversity of citizenship, the objection that the suit was not 
brought in the district of the residence of either party is an objection of this na- 
ture, and is waived by pleading to the merits. Shanberg v. Fid. & Cas. Co. of N. 
Y., 158 Fed. 1 (C. C. A. 8th, 1907). 

“Baltimore & O. R. R. v. Hollenberger, 76 Oh. St. 177, 81 N. E. 184 (1907). 

"People v. Warner, 201 Mich. 547, 167 N. W. 878 (1918); Johnson v. State, 
7 Ga. App. 551, 67 S. E. 224 (1910). 
Supra note 33. 
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the Eighth Federal Circuit suggested that at least where it was not 
apparent that the entire lack of proof of venue was merely an 
oversight the question should be considered.*® But it is probably 
the majority rule that even in criminal cases the question of venue 
must be raised in the trial court in order to be available on appeal.® 

Jurisdictional questions arise in various other situations.“ In 
Davidson v. Munsey,” the defendant was convicted of contempt of 
court for the violation of a temporary injunction. The hearing on 
the order to show cause why he should not be adjudged in contempt 
had taken place on a legal holiday contrary to the express terms of 
a statute. The Utah Supreme Court held that this rendered the 
contempt proceedings void, although this point had not been sug- 
gested in the trial court.** And the Wisconsin Supreme Court con- 
sidered the contention urged for the first time on review that the 
trial court had no jurisdiction in the sense that it ought not to en- 
tertain it because it was interfering with the judgment of a court of 
co-ordinate jurisdiction.” 

The reasons for considering jurisdictional questions for the 
first time on review are obvious. As the Virginia Supreme Court 
of Appeals said in South & W. Ry. Co. v. Commonwealth: 

To hold that the question of the jurisdiction of the trial court could 
not be made in the appellate court for the first time would be in effect 


to hold that consent could give jurisdiction, and might result in the 
affirmance of a judgment which the trial court had no authority to enter. 


But good practice requires that a jurisdictional question, as well as 
other questions, be raised in a timely manner.® 

Under a statute providing that no void judgment should be re- 
versed until after a motion had been made in the lower court to set 





%A general motion for a directed verdict had been made. 

State v. Holder, 133 N. C. 709, 45 S. E. 862 (1903); Ryan v. United States, 285 
Fed. 734 (C. C. A. 5th, 1922). : 

“Where a case is tried in an inferior court of limited jurisdiction which is 
without jurisdiction of the subject matter, and is subsequently heard de novo 
in a court of general jurisdiction which does have jurisdiction of the subject 
matter, and the question of the inferior court's jurisdiction is not raised in the 
court of general jurisdiction, it is not open for review. South & North Alabama 
Ry. Co. v. Brown, 53 Ala. 651 (1875). Contra: People v. DuRell, 1 Idaho 44 
(1866). The question of the disqualification of the trial judge, or of his want of 
authority, must be raised in the trial court. Bank of Italy v. Cadenasso, supra 
note 5. But the opposite conclusion was reached by the Texas Court of Civil 
Appeals where the judge was acting without any statutory authority whatever. 
Dunn v. Home Nat’! Bk., 181 S. W. 699 (Tex. Civ. App. 1915). 

@27 Utah 87, 74 Pac. 431 (1903). 

®*Supra note 62. 

“Libby v. Central Wis. Trust Co., 182 Wis. 599, 197 N. W. 206 (1924). 
104 Va. 314, 316, 51 S. E. 824 (1905). 

*Voorheis ex rel. Bradburn v. Nier, 222 Mich. 374, 192 N. W. 719 (1923). 
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it aside, an early Kentucky decision held that the objection that a 
judgment was void because the trial court was without jurisdiction 
could not be raised for the first time on review.** The Mississippi 
Supreme Court in discussing a statute of that state said that if it 
was intended to prevent the Supreme Court from considering juris- 
dictional questions which had not been raised below it was unconsti- 
tutional.** 


(2) Sufficiency of Pleadings in Civil Cases. It is the rule 
in a great majority of jurisdictions that the objection that a com- 
plaint fails to state facts sufficient to constitute a cause of action 
will be considered for the first time on review.*® But where the ob- 
jection is first made on review, the complaint will be construed lib- 
erally in favor of the plaintiff.°° That the cause of action is poorly 
and imperfectly stated will not be considered.” 

In discussing the basis of the rule that the failure of a com- 
plaint to state a cause of action will be noticed at any stage of the 
proceedings, Elliott on Appellate Procedure said: 

It would seem on principle and independent of statute, that where a 
complaint or declaration fails to state a cause of action the judgment 
should not be allowed to stand, for it is difficult, if not impossible, to con- 


ceive how a judgment can stand where there is no cause of action. An 
unsupported judgment is as a foundationless structure. 


This argument is far from conclusive. It fails to recognize that us- 
ually the defect in the complaint is the result of a careless statement 
rather than of a basic weakness in the plaintiff’s case. Counsel for 
the defense deliberately conceal the defect from the trial court in 
order that it may be used to obtain a reversal on appeal in case 
the judgment below is adverse. The new trials which this proced- 
ure fosters are a burden upon the courts, the opposing litigants, and 
the taxpayers. 

A few courts have refused to follow the rule accepted by the 
majority."* In Indiana the legislature finally took the initiative, and 





“Western Union Telegraph Co. v. Lyonds & Co., 5 Ky. Law Rep. 250 (1883). 

*Arbuckle v. State, 80 Miss. 15, 31 So. 437 (1902). 

“Ryan v. Holliday, 110 Cal. 335, 42 Pac. 891 (1895); National Surety Co. v. 
Bank of Debeque, 78 Colo. 145, 240 Pac. 691 (1925); Delfelder v. Farmers’ State 
Bank, 38 Wyo. 481, 269 Pac. 418 (1928); Gilmore v. Ozark Mut. Ass’n, 21 S. W. 
(2d) 633 (Mo. App. 1929); Whitney Co. v. Smith, 63 Ore. 187, 126 Pac. 1000 (1912); 
Stern v. Moore, 166 Minn. 502, 207 N. W. 740 (1926); Note (1906) 3 ANN. Cas. 545. 

Jensen v. Clausen, 34 N. D. 637, 159 N. W. 30 (1916). 

"West v. Johnson, 15 Idaho 681, 99 Pac. 709 (1909); Holmberg v. Prudential 
Savings & Loan Ass’n, 130 Ore. 1, 278 Pac. 943 (1929). 

@ELLioTr, APPELLATE ProcepuRE, sec, 471. 

Midlothian Iron Mining Co. v. Dahlby, 108 Wis. 195 (1900); cf. K............... *. 

haticniaiaaniaitit , 20 Wis. 239, 91 Am. Dec. 387 (1866). 
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provided that the objection that a complaint failed to state facts 
sufficient to constitute a cause of action must be raised in the trial 
court.”* 

The failure of a cross-complaint, a complaint in intervention, 
or a counterclaim to state facts sufficient to constitute a cause of 
action is analogous to the failure of a complaint to state facts suffi- 
cient to constitute a cause of action. And the objection is treated 
in substantially the same manner in either situation. Consequently, 
in most jurisdictions it will be noticed for the first time on review 
that a cross-complaint,”® a complaint in intervention,”® or a counter- 
claim™ fails to state a cause of action. 

The attitude of the courts when a question of the sufficiency of 
an answer or a reply is first raised on review is in marked contrast 
with that taken where the question of the sufficiency of the com- 
plaint is involved. This difference in attitude can only be explained 
upon the theory that a proper initiatory proceeding is necessary to 
enable a court to exercise jurisdiction of a cause of action. In a 
majority of jurisdictions, the objection that an answer does not 
state facts sufficient to constitute a defense will not be considered 
unless raised in the trial court.** Even the failure of the defendant 
to file an answer will not be noticed on review where the plaintiff 
voluntarily goes to trial and accepts the issues raised by the evi- 
dence.” But where the evidence given under a defective answer 
fails to establish a valid defense, the plaintiff is entitled to the re- 
versal of an adverse judgment although he did not attack the plead- 
ing below, provided he has raised and presented the question of the 
sufficiency of the evidence by the proper motion and exception.® 





™Laws of Indiana, 1911, Ch. 157, sec. 2; Cincinnati, etc. R. Co. v. Gross, 186 
Ind. 471, 114 N. E. 962 (1917). The objection can not even be made by a motion 
in arrest of judgment in the trial court. Hedekin Land and Imp. Co. v. Campbell, 
184 Ind. 643, 112 N. E. 97 (1916). Prior to the passage of the statute the In- 
diana Supreme Court would have considered the objection although it was not 
raised below. EL Luiott, APPELLATE ProcepuRE, sec. 472. 

™Western Loan & Bldg. Co. v. Gen. State Lbr. Co., 32 Idaho 497, 185 Pac. 554 
(1919); Coppes v. Union N. S. L. Ass’n, 33 Ind. App. 367, 69 N. E. 702 (1904). 
The rule in Indiana has been changed by statute. See supra note 74. 

7Cameron v. Ah Quong, 8 Cal. App. 310, 96 Pac. 1025 (1908); cf. Lopes v. 
Burns, 92 Cal. App. 691, 268 Pac. 928 (1928), where the sufficiency of a cross- 
complaint was involved. 

“Hackett Digger Co. v. Carlson, 127 Ore. 386, 272 Pac. 260 (1928); Koenig v. 
Truscott Boat Mfg. Co., 155 Mo. App. 685, 135 S. W. 514 (1911). 

Moreland v. Thorn, 143 Ind. 211, 42 N. E. 639 (1895); Hynes v. Plastino, 45 
Wash. 190, 87 Pac. 1127 (1906); Sucha v. Sprecher, 84 Neb. 241, 121 N. W. 106 
(1909). But see State v. Seabright, 15 W. Va. 590 (1879). 

"Gray v. Blackwood, 112 Ark. 332, 165 S. W. 958 (1914). 

Pilcher v. Brown, 6 Kan. App. 795, 51 Pac. 239 (1897). 
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The insufficiency of a reply, or even the entire lack of a reply, 
will not be considered on review where the case has been tried on 
its merits on the issues tendered by the evidence, without objection 
by the defendant.™ 

(3) Sufficiency of an Indictment or an Information. The 
failure of an indictment or an information to charge the defendant 
with the commission of a criminal offense presents substantially the 
same problem as that presented by the failure of a complaint in a 
civil case to state a cause of action. And generally, except where 
controlled by statutory provisions, both objections have been treated 
in the same manner when first urged on review.*? In most juris- 
dictions, the objection that an indictment or an information fails to 
charge the defendant with a criminal offense may be raised for the 
first time on review.** This view has legislative recognition in some 
jurisdictions.** 

A few states hold on common law principles that the question 
of the sufficiency of an indictment or an information is not open 
when raised for the first time on review.*® And in others statutory 
provisions have been construed to have the same effect.** For in- 
stance, the Indiana statute, as we have seen, prohibits courts of re- 
view of that state from considering the sufficiency of a complaint in 
a civil case when the question was not raised in the trial court.*’ 
Prior to its passage, it was the Indiana view that the contention that 
an indictment or an information failed to charge the defendant with 
a criminal offense might be first presented on review.** The In- 
diana Supreme Court held that the statute indicated a legislative 





Alfred v. Pleasant, 175 S. W. 891 (Mo. 1915). 

"See People v. Wallace, 316 Ili. 120, 146 N. E. 486 (1925). 

State v. Dolan, 58 W. Va. 263, 52 S. E. 181, 6 Ann. Cas. 450 (1905); Blanton 
v. State, 1 Wash. 265, 24 Pac. 439 (1890); State v. Emry, 18 S. W. (2d) 10 (Mo. 
1929); Sonnenberg v. United States, 264 Fed. 327 (C. C. A. 9th, 1920); Connley 
v. United States, 46 F (2d) 53 (C. C. A. 9th, 1931); Note (1906) 1 Ann. Cas. 479. 
In Commonwealth v. Andler, 247 Mass. 580, 142 N. E. 921 (1924), the court said 
that the question was a jurisdictional one. The rule also applies to cases where 
the defendant pleads guilty. State v. Levy, 119 Mo. 434, 24 S. W. 1026 (1894); 
State v. Kelley, 206 Mo. 685, 105 S. W. 606 (1907); and to criminal proceedings in 
inferior courts brought on affidavit. State v. Tracy, 82 Minn. 317, 84 N. W. 
1015 (1901). 

“See, for example, the opinions in the following cases: Morgan v. Common- 
wealth, 202 Ky. 211, 259 S. W. 46 (1924); Gaines v. State, 146 Ala. 16, 41 So. 
865 (1906). A discussion of an Iowa statute, which is construed to require the 
Supreme Court of that State to consider the sufficiency of an indictment or an in- 
formation although that point has not been suggested below, will appear in a 
subsequent installment. 

*State v. Shehi, 125 Kan. 110, 263 Pac. 787 (1928). 

State v. Malish, 15 Mont. 506, 39 Pac. 739 (1895); State v. Hinckley, 4 
Idaho 490, 42 Pac. 510 (1895). 

"See supra note 74. 
Henderson v. State, 60 Ind. 296 (1878). 
































policy in opposition to such procedure, and that the question must 
be raised in the trial court.*® 

In a number of cases a defective description of parties in an 
indictment has been held to be fatal although first argued on re- 
view. This rule has been applied, and the conviction of the defend- 
ant reversed, where (1) an indictment alleged the Christian name of 
the victim to be Rosetta, but the proof showed her name to be Rosa- 
lia;*° (2) an indictment charged the defendant with killing Tobe 
Wallace, but the record showed that he had killed Tobe Hollis ;* 
(3) an indictment contained five counts, and, although four of the 
counts contained the defendant’s name, the count on which he had 
been convicted did not contain it.°* These decisions are subject not 
only to the objection that they violate the rule requiring questions 
to be raised in the trial court, but also to the objection that they 
grant reversals of the judgment below for non-prejudicial error. 


[To be Continued in the Next Number] 





King v. State, 191 Ind. 306, 132 N. E. 628 (1921); see Robinson v. State, 184 
Ind. 208, 110 N. E. 980 (1916). 

People v. Smith, 258 Ill. 502, 101 N. E. 957 (1913). On the authority of 
this case, the Illinois Supreme Court recently considered a question of variance 
between the pleadings and the proof in a criminal case. People v. Feldstein, 342 
Ill. 615, 174 N. E. 843 (1931). 

“Clark v. State, 100 Miss. 751, 57 So. 209 (1911). 
"State v. McCollum, 181 N. C. 584, 107 S. E. 309 (1921). 
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CASE LAW 


MARRIAGE—ANNULMENT FOR BIGAMY—PLAINTIFF’S MISCONDUCT oR UN- 
CLEAN Hanps—Property INncipENts.—The petitioner innocently married a 
woman who had a lawful husband living and undivorced. On discovering the 
true state of affairs he ceased cohabiting with her, but intermittently resumed 
the marital relationship thereafter. The bigamous wife instituted an action for 
support money, whereupon the petitioner brought suit to annul the marriage. 
The court refused to grant a decree of nullity on the ground that the petitioner 
was estopped by his own wrongful conduct from obtaining this relief: Ancrum 
v. Ancrum, 156 Atl. 22 (N. J. Eq. 1931). 

The courts are divided on the question of granting a decree of annulment 
in the case of a bigamous marriage. This division is illustrated in three aspects 
of the problem: (1) the interpretation of annulment statutes; (2) the de- 
fense of plaintiff’s illegal conduct or his being im pari delicto and the equitable 
defense of “unclean hands,” and (3) the settlement of property questions 
incidental to the marital status. 

(1) At common law a civil disability, such as one party having a living, 
undivorced spouse, renders a marriage void ab initio and subject to attack, 
collaterally or directly, either before or after the death of the parties. Lyannes 
v. Lyannes, 171 Wis. 381, 177 N. W. 183 (1920); Martin v. Martin, 22 Ala. 
86 (1853); Ponder v. Graham, 4 Fla. 23 (1851); Tefft v. Tefft, 35 Ind. 44 
(1871) ; Friesner v. Symonds, 46 N. J. Eq. 521, 20 Atl. 257 (1890); Miles v. 
Chilton, 1 Rob. Eccl. Rep. 684 (1849). In most jurisdictions, however, the 
courts are empowered by statute to grant a formal decree of nullity, although 
such a marriage is already void. Ws. Stat. (1929) §247.02; Pettit v. Pettit, 
105 App. Div. 312, 93 N Y. S. 1001 (1905) ; Stewart v. Vandervort, 34 W. Va. 
524, 12 L. R. A. 50, 12 S. E. 736 (1890). The purpose of such a statute is to 
establish definitely the invalidity of the marriage and to prevent a contest 
from arising as to the status and property of the parties, particularly after 
one or both of them have died. 

By the weight of authority such a statute is mandatory when the alleged 
marriage is absolutely void, and the annulment decree must be granted as a 
matter of right, irrespective of the misconduct of either party. Heflinger v. 
Heflinger, 136 Va. 289, 118 S. E. 316, 32 A. L. R. 1088 (1923) (plaintiff mar- 
ried with knowledge that he was violating a prior divorce decree, but court 
granted annulment decree, holding the right was given by statute without condi- 
tion) ; Seacord v. Seacord, 33 Del. 485, 139 Atl. 80 (1927) ; Davis v. Green, 91 N. 
J. Eq. 17, 108 Atl. 772 (1919). By the minority view such a statute is merely 
discretionary, and the court may deny a decree because of the plaintiff’s in- 
equitable conduct. Vanaman v. Vanaman, 103 N. J. Eq. 400, 143 Atl. 558 
(1928) (petitioner married defendant with full knowledge of latter’s prior 
subsisting marriage, and court denied decree of nullity) ; Fuller v. Fuller, 33 
Kan. 582 (1885) ; Ewald v. Ewald, 219 Mass. 111 (1914); Rooney v. Rooney 
54 N. J. Eq. 231, 34 Atl. 682 (1896). The instant case follows the latter 
view. 

The use of the words “may be annulled” [italics inserted] has not prevented 
the court from construing the statute as mandatory. Swenson v. Swenson, 
179 Wis. 536, 192 N. W. 20 (1923). Contra: Gibbs v. Gibbs, 92 N. J. Eq. 
542, 546 (1921) (containing a discussion of interpretation of words “shall” and 
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“may” in annulment statutes). Both of these cases involved nonage, there- 
fore voidable, not void, marriages. Generally, as applied to marriages that 
are merely voidable, excepting those that involve nonage, such statutes are 
construed as discretionary, whereas in the case of nonage there is a division 
of authorites on this question. But even in the instance of nonage, ratification 
will bar annulment. Powers v Powers, 138 Ga. 65, 74 S. E. 759 (1912). 
See Wis. Strat. (1929) §247.02 (7). 


(2) Where the annulment statute is interpreted as being mandatory, the 
defense that plaintiff was in pari delicto or had “unclean hands” is inapplicable, 
unless there is some statutory provision to the contrary. Hunt v. Hunt, 252 
Ill. App. 490 (1929) (both parties were aware that their marriage was biga- 


mous, but defendant was not permitted to interpose these defenses to petitioner’s - 


suit for annulment) ; Seacord v. Seacord, sufra (facts similar to those in pres- 
ent case, but there court granted the decree) ; Wiiliams v. Williams, 63 Wis. 58, 
23 N. W. 110, 53 Am. R. 253 (1883) ; Szlausis v. Szlauszis, 255 Ill. 314 (1912) ; 
Davis v. Green, supra; Dolan v. Wagner, 95 N. J. Eq. 1, 125 Atl. 2 (1923) ; 
Freda v. Bergman, 77 N. J. Eq. 46 (1910); Heflinger v. Heflinger, supra. 
The theory is that society is an interested party to every marriage, that it is 
beneficial to society that the status of the marital relationship be and remain 
unclouded, and consequently, that the usual equitable and legal considerations 
must be subordinated to public policy. If a decree were denied, such questions 
as the validity of a subsequent marriage, the legitimacy of children, and the 
determination of property rights might remain open to doubt. See ScHOULER, 
MarriaGE, Divorce, SEPARATION, AND Domestic RELaTions (6th ed. 1921) 
1420; and 1 BrisHop, MarriaGe, Divorce, AND SEPARATION, (1891) 722. 


The opposite view is accepted by the Ancrum case, declaring that plain- 
tiff’s misconduct and “unclean hands” are valid defenses to any suit for annul- 
ment. Rooney v. Rooney, supra (petitioner, who already had a wife, fraudu- 
lently induced another woman to marry him, and then sued for annulment; 
but the court refused a decree because his hands were unclean). This rule 
has been applied in the following cases: Ewald v. Ewald, supra; Tefft v. 
Tefft, supra; Fuller v. Fuller, supra; Marre v. Marre, 184 Mo. App. 198 
(1914) ; Schaffer v. Krestounikow, 88 N. J. Eq. 192, 102 Atl. 246 (1917); 
Tyll v. Keller, 94 N. J. Eq. 426 (1922). These opinions concede that the 
bigamous marriage is absolutely void at its inception, but declare that the 
courts should penalize the guilty petitioner for his misconduct by refusing to 
grant him a formal decree. : 


However, where the marriage is not void, but merely voidable, as where it 
is contracted under duress or by fraud, it is generally held that the usual 
equitable and legal rules will govern and that the granting of a decree is 
within the discretion of the court. Stokes v. Stokes, 128 App. Div. 838, 113 
N. Y. S. 142 (1908), reversed on another point, 198 N. Y. 301, 91 N. E. 
793 (1910). But see the conflict between Swenson v. Swenson, supra (holding 
that misconduct and “unclean hands” do not apply in a suit for annulment on 
ground of nonage) on the one hand and Gibbs v. Gibbs, supra and Peneilo v. 
Penello, 97 N. J. Eq. 421, 128 Atl. 596 (1923) on the other. The justification 
for granting a decree in the case of nonage, in spite of the petitioner’s mis- 
conduct, appears to lie in the desire of society to guard against child mar- 
riages. 
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(3) On the question of settling the property incidents of a bigamous 
marriage, the ordinary rules of litigation apply, since the interest of the state 
is not so significant a variable. 

Where the marriage is absolutely void, and the invalidity is not contested 
by the defendant wife, she will not be allowed alimony of any kind, because 
she was never legally married. Park v. Park, 24 Misc. 372, 53 N. Y. S. 677 
(1898). Stewart v. Vandervort, supra. Contra: Strode v. Strode, 66 Ky. 
227, 96 Am. Dec. 211 (1867). Under some statutes an allowance is granted, 
if the woman has acted in good faith. Daniels v. Morris, 54 Iowa 369, 
6 N. W. 532 (1880). 

But where the validity of the marriage is in dispute, as in the case of a 
contested voidable, or void, marriage, a different problem arises. In most 
jurisdictions, when the wife sues to annul such an ostensible marriage, thereby 
denying the basic situation on which a claim for alimony is founded, no 
allowance can be made for suit money and temporary alimony. Jones v. 
Brinsmade, 183 N. Y. 258, 3 L. R. A. (Nn. s.) 192, 76 N. E. 22, 5 Ann. Cas. 
378 (1905), reversing 108 App. Div. 619, 95 N. Y. S. 674 (1905); Taylor v. 
Taylor, 7 Colo. App. 549, 44 Pac. 675 (1896). But where the husband sues 
and the wife defends, asserting the validity of the marriage, she can claim 
temporary alimony and suit money. Eliot v. Eliot, 77 Wis. 634, (1890); 
Vroom v. Marsh, 29 N. J. Eq. 15 (1898). Permanent alimony can not be 
granted in annulment cases of this kind, for if the decree is given in accord- 
ance with the petition, it is definitely established that there never was a mar- 
riage. Payne v. Payne, 54 App. D. C. 149, 295 Fed. 970 (1924); Robinson v. 
Robinson, 112 Miss. 224, 72 So. 923 (1916). In the instant case, it is clear 
that the defendant can not claim permanent alimony or support money, be- 
cause the marriage relation, on which such a claim must necessarily rest, had 
never existed. She might have claimed suit money and temporary alimony, 
because the invalidity of the marriage was not established until trial. See 
4A. L. R. 926. 

In passing sentence of annulment, the court has power inherently, and 
generally also by express provision of statute, to make an order for restitution 
to the wife of property which the husband received from her or of which 
he acquired possession by virtue of the apparent marriage. Wheeler v. Wheeler, 
76 Wis. 631, 45 N. W. 531 (1890), 79 Wis. 303, 48 N. W. 260 (1891); 
Schneider v. Schneider, 183 Cal. 335, 191 Pac. 533, 71 L. R. A. 1386 (1920) ; 
Wis. Stat. (1929) §247.34. Likewise. a husband is entitled to property that 
was thus obtained from him, Jn re Van Alstine, 21 Wash. 194, 57 Pac. 348 
(1899) (voidable marriage), unless he has forfeited relief by his own un- 
conscionable conduct, Slauszis v. Slauzis, supra. Since the bigamous marriage 
was never legally valid, the wife can claim no dower interest. 

Where the wife acts in good faith and is induced to enter the bigamous 
relationship by the false representation that the man is free to marry, she 
can recover on an implied contract for services rendered her supposed husband. 
In re Fox, 178 Wis. 369, 190 N. W. 90, 31 A. L. R. 420 (1922); Fox v. 
Dawson, 8 Mart. 94 (La. 1820) ; Higgins v. Breen, 9 Mo. 497 (1845) ; Sanders 
v. Ryan, 172 N. C. 612, L. R. A. 1917B 681, 90 S. E. 797 (1916). Contra: 
Cropsey v. Sweeney, 27 Barb. 310 (N. Y. 1858). She cannot recover where 
she is guilty of some wrongful conduct. Robinson v. Potter, 93 Mass. 588 
(1866) ; Ogden v McHugh, 167 Mass. 279, 57 Am. St. Rep. 456, 45 N. E. 731 
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(1897). On this theory, the defendant in the Ancrum case could not recover 
because of her misconduct. Some courts refuse relief in assumpsit on the 
theory that a promise of payment cannot be inferred from an ostensible mar- 
riage, but hold that a proper remedy is in tort for deceit. In re Fox, supra, 
dissenting opinion; Cooper v. Cooper, 147 Mass. 370, 17 N. E. 892, 9 Am. St. 
Rep. 721 (1888). See (1930) 34 Law Nores 64. 

Thus, it is evident that the legal bar of contributory misconduct and the 
equitable bar of “unclean hands” are applicable where the question is, not 
the marital status, but merely the property interests arising from that status. 
See the recent case of Schiefer v. United States, 52 F. (2d) 527 (1931) 
(soldier bigamously married innocent woman and took out insurance, naming 
her beneficiary; after his death the first wife sued for the insurance, but the 
court awarded it to the named beneficiary who acted in good faith). 

From the above discussion it seems that by the weight of authority a 
decree of nullity, in the case of a void bigamous marriage, must be granted 
as a matter of right under annulment statutes; that the defenses of plaintiff’s 
misconduct or his “unclean hands” are inapplicable to defeat a decree; but 
that they may be invoked to determine property questions. See L. R. A. 1917C 
711. It is important to bear in mind the distinctions between void and void- 
able marriages in dealing with this problem. The Ancrum case, then, appears 
to represent the minority view—that the statute is discretionary and that the 
usual defenses may be invoked. However, the opinion here does not present 
a clear and accurate analysis of the problem involved. The case of Dolan v. 
Wagner, supra, which is cited as authority for the court’s view contains 
nothing to justify such a conclusion, and is generally cited for the contrary 
view. MappEN, Domestic Rexations., p. 40. The chancellor seems to have 
overlooked completely the leading case of Rooney v. Rooney, supra, in his 
own jurisdiction, which is excellent authority for his holding, besides other 
New Jersey decisions pro and con on the question. The court has followed 
almost verbatim the opinion in Stokes v. Stokes, supra, but that case is 
clearly distinguishable from the present one, because it involved a voidable, 
not a void, marriage. Furthermore, the court does not clearly recognize the 
fact that the petitioner’s marriage is absolutely void, even without a decree, 
and the language of the opinion seems even to indicate that the second mar- 
riage is valid. If this is the theory of the opinion, it is clearly wrong. 


Gorpon SINYKIN. 


PracticE—Civit Jury—FIve-sixtHs Verpict.—Considerable confusion has 
attended the interpretation of that portion of Wis. Stat. §270.25 which is 
commonly spoken of as the five-sixths verdict law, stating that “A verdict 
finding or answer of five-sixths of the jurors shall be the verdict, finding 
or answer of the jury.” The most recent of a series of cases dealing with 
the application of this law to the use of the special verdict holds that, in an 
action for damages for personal injuries, where ten of the jurors have found 
some element of negligence on defendant’s part proximately causing the in- 
jury, and the same ten have found the damages resulting therefrom, the 
finding on the issue of contributory negligence, if favorable to the plaintiff, 
must also be agreed upon by the same set, or unit, of ten jurors. Biersach 
v. Wechselberg, 238 N. W. 905 (Wis. 1931). A brief summary of the cases 
will show the steps by which this result was reached. 
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Dick v. Heisler, 184 Wis. 77, 198 N. W. 734 (1924), annotated in (1924) 
3 Wis. L. Rev. 51, was the first Wisconsin case which attempted clearly to 
define the effect of our five-sixths verdict law in connection with the special 
verdict. The instruction given by the trial court to the jury was to the effect 
that any set of ten jurors might answer any question. The supreme court 
upheld an objection to this instruction, holding that the same set of ten jurors 
must agree to all the questions of the special verdict. This rule, not being 
directed to the particular facts of any case, but purporting to be general rule 
for jury instruction, was unfortunately too general, and because of a literal 
interpretation, became the source of later confusion. 


In the year after the Dick case was decided,Kosak v. Boyce, 185 Wis. 
513, 201 N. W. 757 (1925), and Bentson v. Brown, 186 Wis. 621, 203 N. W. 
380 (1925), refer back to it for support and reiterate the same rule. In 
each of these cases, however, since the jury was not polled, the error in 
instruction was held not prejudicial, the verdict being presumed valid. 

The first peculiarity in the application of this rule appears in Hobbs v. 
Nelson, 188 Wis. 108, 205 N. W. 918 (1925). There and in subsequent cases 
the suggestion made by the supreme court in the Dick case, namely, that the 
dissenting jurors sign their names after the answers to which they dissent, 
was followed, thus making possible a more logical analysis of the five-sixths 
verdict law. In this case ten jurors found that defendant’s negligence was 
not a proximate cause of the collision; and a different set of ten jurors 
answered that plaintiff was guilty of contributory negligence which was a 
proximate cause. Although the trial court was reversed on other grounds 
also, the supreme court cited the cases hereinabove referred to saying, “all are 
to the effect that it is necessary for the same ten jurors to agree upon their 
answer to each and every question of a special verdict.” This is a peculiar 
application of the rule of the Dick case inasmuch as either of the above 
answers, taken by itself, would have entirely disposed of the case in defendant’s 
favor, and hence a jury of ten having arrived at either of said answers would 
make it impossible for plaintiff to recover despite any answers to the remain- 
ing questions. 

A similar situation presented itself to the court in Will v. C. M. & St. 
P. R. Co., 191 Wis. 247, 210 N. W. 717 (1926), which marks the turning 
point in the application of the rule of the Dick case. In the Will case, the 
jurors were unanimous in finding no actionable negligence on defendant’s part; 
but two jurors dissented from a finding as to the time of the accident, and a 
different two dissented from a finding that contributory negligence on plaintiff's 
part proximately caused his injury. Probably relying on Hobbs v. Nelson, 
supra, the trial court granted a new trial to the plaintiff. The supreme court 
reversed this order, saying, “If now ten jurors, as in former days twelve 
jurors, are agreed upon the essential questions asserted as to a cause of action 
or to sustain a defense, though each such ten may not be the same as are in 
accord on other questions of the special verdict, their accord on such essential 
questions is sufficient to make the verdict proper to be now received under the 
present law.” Thus it was held that a finding by ten jurors of no negligence 
on defendant’s part caused plaintiff’s case to fail essentially, and made im- 
material any other findings (at p. 255). The court consequently expressly 
withdrew the “unfortunate” language used in Hobbs v. Nelson, supra, and 
the earlier cases which support it. But by way of illustration of the appli- 
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cation of its rule, the Will case too was guilty of language which served as 
a basis for later confusion. The dictum referred to is: “If ten jurors are 
agreed that a defendant was negligent as to some particular duty and also 
that such negligence was a proximate cause of the injury and as to the 
amount of plaintiff's damages, that is sufficient to make a good verdict or 
finding against the defendant in that regard, although such ten jurors may 
not be the same ten that are in accord on other questions” (at p. 254, 255). 
Whether or not a negative finding on the question of contributory negligence 
is one of the answers essential to defendant’s liability which need be agreed 
upon by the same ten, is left out of this discussion by the court. 

Larson v. Koller, 198 Wis. 160, 223 N. W. 426 (1929), presented to 
the court the very situation which this dictum seems to have disregarded: 
is it essential that a finding that plaintiff was not guilty of contributory 
negligence be agreed upon by the same set of ten who found that defendant 
was guilty of actionable negligence proximately causing the injury? In 
answering this question in the affirmative the court oddly cites both the Dick 
case and-the Will case in support, stating, however, a new rule for a situation 
which was not contemplated in either of these cases: that when the question 
of contributory negligence is answered in the negative, it becomes a primary 
element of defendant’s liability, and all primary elements of defendant’s 
liability must be decided upon by the same set of ten jurors. It seems apparent 
that the trial court, in answering the other way, had followed the dictum of 
Will v. Ry., supra. 

Christensen v. Schwarz, 198 Wis. 222, 223 N. W. 839 (1929), holds in 
effect that damages is one of the primary elements of defendant’s liability, 
and that defendant has a right to have that question answered by the same set 
of ten jurors which determines upon the other questions making him liable. 


Referring back now to the principal case, it will be seen that the trial 
court erred on exactly the same point as the trial court did in Larson v. 
Koller, supra. The court declares in the principal case: “The same ten jurors 
must agree upon all questions necessary to sustain the judgment [for the 
plaintiff], including that of assumption of risk or contributory negligence.” 
It is odd that Larson v. Koller, supra, should not have been cited as directly 
supporting the conclusion here reached. 


The final outcome in this process of definition of the effect of the five- 
sixths verdict law is therefore this: the same set of ten jurors must agree on 
the essential points in a special verdict favorable to the party who would 
prevail if it were a general verdict. Thus if plaintiff is to prevail, actionable 
negligence, proximate cause, absence of contributory negligence, and damages 
must be found by the same set of ten; and a finding by a different set of ten 
on any one of these questions is fatal. If defendant is to prevail, a finding 
by any set of ten on negligence, proximate cause, or contributory negligence 
in his favor makes the other answers immaterial. It is submitted that this 
outcome is the only logical one, and produces the same result as would be 
reached by a general verdict. For in a general verdict, if the jury as a unit 
finds unfavorably to any requirement of plaintiff’s case, including the require- 
ment that plaintiff be free from contributory fault, it cannot return a valid 
verdict for plaintiff; if, on the other hand, the jury, as a unit, agrees that 
any one of the material elements of defense, including the element that plaintiff 
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was guilty of contributory fault, has been proved to the required degree, it 
must return a general verdict for defendant. 

Although many other problems in applying this law are bound to present 
themselves in other forms of actions and in other variations of the tort action 
for negligence, they should not be particularly troublesome if the courts keep 
in mind the analogy to the general verdict which furnishes the logical basis 
for the conclusions which have been reached in the principal case. 


LEHMAN C. AARONS. 


STATUTES—FRAUD IN ATTESTATION—DETERMINATION OF VALIDITY OF En- 
ACTMENT By Courts.—The city of Muncie, which had been exercising complete 
control over bus lines operating therein, brought suit in Marion (Ind.) Circuit 
Court to prevent the secretary of state from publishing as law, House bill 
number 6 which would divest all cities of such power of control. The alleged 
ground for relief was that the bill was only a pretended act, that it appeared 
in its present proper form as the result of a conspiracy and of fraud and 
mistake of fact in procuring upon the enrolled act the purported signatures of 
the President of the Senate and of the Speaker of the House, and that the 
bill had not in fact been passed. The city alleged that both Houses of the 
General Assembly, after discovering that the bill as signed was not the one 
that had been passed, recalled or did all in their power to recall the bill, 
and that the Senate and House and the presiding officers thereof repudiated 
and disclaimed the bill as it appeared in its enrolled form. The circuit court 
issued a temporary injunction restraining the secretary of state from publish- 
ing the bill. The secretary of state thereupon sought a writ to prohibit the 
the circuit court (a) from exercising further jurisdiction over the subject- 
matter of the suit pending against relator, and (b) from trying and determin- 
ing the issues of the cause, and (c) from issuing any injunction restraining 
relator from publishing in the Acts of 1931 House bill number 6; and to 
restrain the court from (d) citing relator for contempt for disobeying the 
temporary injunction already issued by the court. The relator contended 
that the circuit court had no jurisdiction to interfere with his performance of 
a legislative function and duty. The writ was denied. State v. Marion Circuit 
Court, 176 N. E. 626 (Ind. 1931). 

The opinion of Chief Justice Martin sustaining the jurdisdiction of the 
circut court over the subject matter of the suit and the person of the relator 
raises an unusual and interesting problem in respect to the determination of 
a statute’s validity by the courts. 

Two of the five judges concurred in the result of this opinion, denying 
the writ, on the ground that the remedy of relator lay in appeal, not in a 
writ of prohibition. The remaining two judges dissented on the ground that 
suit for injunction was prematurely brought, as no irreparable injury or even 
inconvenience would be occasioned by requiring the parties to raise the ques- 
tion of the validity of the statute after its publication. But only in the Chief 
Justice’s opinion was the right of tke court to inqiure into the validity of the 
bill discussed. * 

Where a bill has been challenged either on the ground that the steps 
taken by the legislature in its enactment were unconstitutional, or on the 
ground that the contents of the enrolled bill do not correspond to those of the 
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bill as actually passed, the courts have developed diverging lines of authority 
as to their power to inquire into such facts, viz. the so-called enrolled act 
rule, to the effect that a bill, properly enrolled and authenticated, is conclusive, 
as to the regularity of its passage and text, upon the court; and the journal 
rule, to the effect that the presumption of regularity created by enrollment 
and authentication is rebuttable and does not preclude the court from examin- 
ing legislative records. Both these rules are based upon different and irre- 
concilable interpretations of the doctrine of separation of powers and theories 
of public policy. 

The reason given to support the enrolled act rule is that, “the legislature 
is a coordinate branch of the government, and cannot in any sense be 
said to be an inferior body; consequently its final records when certi- 
fied and recorded as required by the constitution, imports absolute verity.” 
State ex rel Reed v. Jones, 6 Wash. 452, 460, 34 Pac. 201 (1893), 23 L. R. A. 
340 (1894); Field v. Clark, 143 U. S. 649 (1891) (enrolled act conclusive 
as to contents) ; Lyons v. Woods, 153 U. S. 649 (1894) (courts will not go 
behind enrolled bills duly attested as passed, approved and filed, on ground 
that members of one house of territorial legislature were seated without certi- 
ficate of election) ; Harwood v. Wentworth, 162 U. S. 547 (1895) (enrolled 
act conclusive as to contents); Allen v. State, 14 Ariz. 458, 130 Pac. 1114, 
44 L. R.A. (nN. s.) 468 (1913); State ex rel Hammond v. Lynch, 169 Iowa 
148, 151 N. W. 81, L. R. A. 1915D, 119 (1915); Lafferty v. Huffman, 
99 Ky. 80, 35 S. W. 610, 32 L. R. A. 203 (1896) ; State v. Swift, 10 Nev. 176 
(1875) ; Brodnax v. Groom, 64 N. C. 244 (1870); Atchison, T. & S. F. R. 
Co. v. State, 28 Okla. 94, 113 Pac. 921 (1911), 40 L. R. A. (Nn. s.) 1 (and 
note) (1912); In re Tipton, 28 Tex. App. 438, 13 S. W. 610, 8 L. R. A. 326 
(1890). 


On the other hand, courts which follow the journal rule have reasoned 
that, “While, under the theory and structure of our state government, the 
legislative and judicial departments are co-equal it does not follow that the 
latter may not declare an act invalid which has been unconstitutionally passed 
by the former. Certainly the supreme power—the people—have the right 
to impose limitations upon the power of either; and no one will deny, that 
the people, speaking through their fundamental law, may declare what shall 
be a prerequisite to the validity of a legislative act. If such power exists 
there must be some tribunal which has the right to determine whether or not 
the mandate of the constitution has been obeyed. Under our system of 
government where can such power be lodged except in the courts? If not 
there, it is nowhere; and it necessarily follows that the legislature is above 
the law, greater than its creator, and the constitution a vain and useless thing 
in so far as it seeks to impose restrictions upon the legislative department. 
If the courts have the power to decide whether or not a law constitutionally 
passed is valid, by what course of reasoning can it be held that they have not 
the power to decide that an act was unconstitutionally passed?” Rash v. 
Allen, 1 Boyce 444, 466 (Del. 1910), 76 Atl. 370; Jones v. Hutchinson, 43 Ala. 
721 (1868) ; Wallace v. County Board, 140 Ala. 491, 37 So. 321 (1904) ;Sim- 
mons v. State, 86 Ark. 527, 111 S. W. 991 (1908) ; Cohn v. Kingsley, 5 Idaho 
416, 49 Pac. 985, 38 L. R. A. 74 (1897); In re Drainage District, 26 Idaho 
311, 143 Pac. 299 (1914), L. R. A. 1915A., 1210; Ritzmann v. Campbell, 93 
Ohio St. 246, 112 N. E. 591, L. R. A. 1916E, 1251 (1916) ; Meracle v. Down, 
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64 Wis. 323, 25 N. W. 412 (1885) ; Milwaukee County v. Isenring, 109 Wis. 
9, 85 N. W. 131, 53 L. R. A. 635 (1901) ; Cheyenne v. Swann, 7 Wyo. 166, 
51 Pac. 209, 40 L. R. A. 195 (1897). 

Indiana has followed the enrolled act rule since 1869. Evans v. Browne, 
30 Ind. 514, 95 Am. Dec. 710 (1869) (presence of quorum); Bender v. State, 
53 Ind. 254 (1876) (bill not presented to governor within time prescribed by 
constitution) ; Board, etc. v. Burford, 93 Ind. 383 (1883) ; Western Union Tel. 
Co. v. Taggart, 141 Ind. 281, 40 N. E. 1051 (1895), 60 L. R. A. 671 (1903) ; 
Lewis v. State, 148 Ind. 346, 47 N. E. 675 (1897); State, ex rel Colbert v. 
Wheeler, 172 Ind. 578, 89 N. E. 1 (1909) (conclusive presumption that enrolled 
bill contains act as it actually passed). 

The opinion in the principal case modifies rather than abandons the 
doctrine of the enrolled act rule. It distinguishes this case from those which 
assert the enrolled act rule in that: 

“(1) The action in the Marion Circuit Court, by a city which will be 
materially affected by the bill in the hands of the secretary of state if it be- 
comes a law, is a direct attack on that bill, instituted before such purported 
act has acquired any force or effect by publication and promulgation. 

“(2) The plaintiff in the circuit court attacks not merely the fact that 
the bill was not regularly passed, but he attacks the attestation of the bill. 
And his attack on the attestation is based on the charge that the signatures of 
the Speaker of the House and the President of the Senate were obtained by 
fraudulent representations and mistake of fact. He alleges that the bill so 
signed was not the bill which the Speaker and the President intended to sign, 
that in reality the signatures, as that term is defined by law, were never affixed 
to the bill now in the hands of the secretary of state. 

“(3) The plaintiff in the circuit court relies upon the alleged fact that 
the certification (if any) by the Speaker and President was rendered null by 
the subsequent action of the House and Senate—that there is now no certi- 
fication.” 

The Chief Justice stated: “We may grant that courts can not look 
behind the bill to the legislative proceedings when the act is duly and lawfully 
attested, yet when the very fact of the attestation of a bill is alleged to be 
due to fraud and mistake of fact or to have been recalled, we believe that 
the courts have the right and the duty to determine such questions.” 

The problem in the principal case, therefore, narrows down to a con- 
sideration of the significance of authentication. Should the attestation of 
the presiding officers preclude judicial examination into the circumstances 
under which it was made, as, under the enrolled act rule, it precludes investi- 
gation into the circumstances of the previous legislative steps? 

Where there is no constitutional or statutory requirements of authenti- 
cation, the absence of attestation by the presiding officers has no effect upon 
the act. Simmons v. State, 86 Ark. 527, 111 S. W. 991 (1908); Speer v. 
Allegheny Plank Road Co., 22 Pa. St. 376 (1853). 

Where, however, the state constitution requires attestation, there is a 
split of authority upon the question of the necessity for such signing. Some 
of the courts, among which that of Indiana seems to be included, interpret the 
requirement as mandatory in nature, its purpose being to authenticate and 
identify the act. Such states hold that the failure of the presiding officers to 
sign invalidates the bill. ‘Courts holding that resort may not be had to other 
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than the enrolled bills to ascertain their enactment by the General Assembly 
are unanimous in deciding that the signature of the presiding officer of each 
house is essential as proof of their passage and that the omission of either 
is fatal to the bill.” State ex rel Hammond v. Lynch, supra; Burritt v. State 
Contract Comm’rs, 120 Ill. 322, 11 N. E. 180 (1887); Lynch v. Hutchinson, 
219 Ill. 193, 76 N. E. 370 (1905) ; State v. Denny, 118 Ind. 449, 21 N. E. 274, 
4 L. R. A 65 (1889); Evansville v. State, 118 Ind. 426, 21 N. E. 267, 4 
L. R. A. 93 (1889) ; State v. Mead, 71 Mo. 266 (1879); State v. Glenn, 18 
Nev. 34, 1 Pac. 186 (1883) ; State v. Howell, 26 Nev. 93, 64 Pac. 466 (1901) ; 
Scarborough v. Robinson and Moring, 81 N. C. 409 (1879); State v. Kiese- 
wetter, 45 Ohio St. 254, 12 N. E. 807 (1887) ; Bolin Co. v. North Platte Valley 
Irr. Co., 19 Wyo. 542, 121 Pac. 22, 39 L. R. A. (nN. s.) 868 (1912). 

Courts maintaining the journal rule have been inclined to interpret this 
requirement as merely directory and therefore not essential to the validity of 
the bill, reasoning that if such requirement were mandatory it would give the 
presiding officers a power of veto. In re Roberts, 5 Colo. 525 (1881) ; Leaven- 
worth County v. Higginbotham, 17 Kan. 62 (1876); Aikman v. Edwards, 55 
Kan. 751, 42 Pac. 366, 30 L. R. A. 149 (1895). 

Although in earlier decisions Nebraska held that attestation was not 
essential to the validity of a statute, it refused to extend this rule to the 
situation where neither of the presiding officers had signed, and declared 
that a statute which had not been authenticated by the signature of either 
officer never became a law. State v. Mickey, 73 Neb. 281, 102 N. W. 679 
(1905), modifying Cottrell v. State, 9 Neb. 125, 1 N. W. 1008 (1879) ; Taylor 
v. Wilson, 17 Neb. 88, 22 N. W. 119 (1885) . 

Alabama which recognizes and follows the journal rule, has declared 
that authentication is essential to the validity of a bill, but the identical bill 
passed by the legislature must be so anthenticated. King Lumber Co. v. Crow, 
155 Ala. 504, 46 So. 646 (1908}. 

There seems to be only one other case involving the question of validity 
of a statute which parallels in its facts the principal case—a case, which, 
unfortunately, was not referred to in the principal case. It was there held 
by a divided court that fraud in procuring the enrollment of a bill and the 
signatures thereto of the President of the Senate and Speaker of the House, 
where the bill is on its face regular and in due form, gives the courts no 
power to order its removal from the files of the secretary of state or to 
enjoin him from delivering a copy to the public printer. The remedy, if 
any, must lie with the legislature. Carr v. Coke, 116 N. C. 223, 22 S. E. 16, 
28 L. R. A. 737 (1895), annotated, (1895) 29 Am. L. Rev. 734; (1896) 30 
Am. L. Rev. 115. 

If the rule is, as laid down in Board v. Burford, supra, that, “judicial 
investigation stops with an examination of the title and contents of the act, 
and the evidence of its due attestation by the signatures of the Speaker of 
the House of Representatives and the President of the Senate, and its accept- 
ance and filing, as an act of the Legisture, by the secretary of state,” it 
would seem logical to hold that the necessary act of authentication is a legis- 
lative step in the enactment of a bill and, as such, by the reasons of public 
policy which support the enrolled act rule, precludes judicial investigation into 
the circumstances under which it was done. 

Mary EscHWEILER. 
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Trusts—INSOLVENT BANK—TRACEABILITY OF CONVERTED TrusT Res.—The 
defendant bank converted the proceeds of a note of which it was trustee, 
mingled them with its general assets, and paid them out in the ordinary course 
of business. Held: the cestui has a preferred claim, or lien, against all the 
assets of the bank now in the receiver’s hands for the full amount of his 
claim. State ex rel. Sorenson v. Farmers’ State Bank of Polk, 237 N. W. 857 
(Neb. 1931). 

The defendant bank transferred notes of which it was trustee to another 
bank which discounted them, credited the proceeds to the account of the de- 
fendant bank, and used the entire sum to pay debts of said bank. Held: the 
cestui has a preferred claim, or lien, against all the assets now in the receiver’s 
hands for the full amount of his claim. State ex rel. Sorenson v. Farmers’ 
State Bank of Polk, 237 N. W. 862 (Neb. 1931). 

The remedies of a cestui when a trustee has converted the trust funds 
have been a fruitful source of conflict in recent years. The old rule of the 
English equity system was simple and certain. On the theory of true owner- 
ship, the cestui could follow the converted res into any changed form provided 
that he could trace and identify it as entering into some specific property. 
“The right ceased only when the means of ascertainment failed,” which was 
always held to be the case “when the subject-matter is turned into money and 
mixed and confounded in the general mass.” Story, Equity JuRISPRUDENCE 
(Ist ed. 1836) §§1258, 1259; Pomeroy, Equity JurisprupENCE (3rd ed. 1905) 
§§1051, 1058; Taylor v. Plumer, 3 Maul & S. 575 (1815); Philadelphia Na- 
tional Bank v. Dowd, 35 Fed. 340 (E.D. N.C. 1888), 2 L. R. A. 480 (1889) ; 
Little v. Chadwick, 151 Mass. 109, 23 N. E. 1005, 7 L. R. A. 570 (1891). 

This state of the law received a sudden shock upon the decision of Jn re 
Hallett, 13 Ch. D. 696 (1880). Here the court allowed a cestui to impress a 
preferred claim in the nature of lien against the mixed account of a mis- 
appropriating trustee. In order to satisfy the traceability rule, the court 
presumed that the trustee’s money was withdrawn first, and since there always 
had been on hand more than the amount of the cestui’s claim, the court allowed 
it in full, The American courts, dissatisfied with the seeming harshness of 
the old requirement, soon seized upon this liberalization of the old traceability 
rule. In People v. City Bank of Rochester, 96 N. Y. 32 (1884), the court 
allowed a preferential claim against the assets in the hands of the receiver 
despite a positive showing that the converted funds had been paid out and 
that the cash on hand had receded to a point far below the sum of the claim. 
In McLeod v. Evans, 66 Wis. 401, 409, 28 N. W. 173, 214 (1886), the court, 
following the implicit rationale of this case, said: “We do not understand 
that it is necessary to trace the trust funds into some specific property in order 
to impress the lien. If it can be traced into the estate of the defaulting 
trustee, this is sufficient.” See also language used in Central National Bank 
v. Connecticut Mutual Life Ins. Co., 104 U. S. 54, 26 L. Ed. 693 (1881). 

The generality of the language of these cases, coupled with the extreme 
divergence of their holdings from the accustomed rules, soon led to a wide- 
spread attempt at limitation or explanation. It has been well settled that the 
beneficial owner gets no preferential rights from the mere fact that a trustee 
has misappropriated the trust funds as might be inferred from these cases. 
In re Hallett, supra, 719; Nonotuck Silk Co. v. Flanders, 87 Wis. 237, 243, 
58 N. W. 383 (1894) (overruling and limiting the McLeod Case, supra). 
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Adopting the requirement implicit in the Hallett case, many courts have held 
that a preferential claim, or lien, arises only when there has been continually 
left on hand a sum sufficient to cover the amount of the trust fund. In re 
Mulligan, 116 Fed. 715, 717 (D. Mass. 1902); Board of Commissioners of 
Crawford v. Strawn, 157 Fed. 49 (C. C. A. 6th, 1907), 15 L. R. A. (nN. 8.) 
1100; Burham v. Barth, 89 Wis. 362, 62 N. W. 96 (1895); Continental Na- 
tional Bank v. Weems, 6 S. W. 802, 805 (Tex. 1888). 

The courts are in hopeless conflict as to how far the liberalization of the 
traceability requirement should be carried. There seem to be at least three 
distinct lines of authority. One requires that the trust funds be traced into 
a specific fund or property now in existence. Lowe v. Jones, 192 Mass. 94, 78 
N. E. 402,6 L. R. A. (n. s.) 487 (1906) ; Burham v. Barth, supra, at 366; Union 
Bank v. Goeltz, 137 Ill. 127, 27 N. E. 907 (1891); Board of Crawford v. 
Strawn, supra, at 54. Another requires that the misappropriated trust funds 
or their proceeds be proven to be somewhere in the assets in the defendant’s 
hands. Independent District v. King, 80 Ia. 497, 45 N. W. 908 (1890); 
Elizalde v. Elizalde, 137 Cal. 634, 66 Pac. 369, 70 Pac. 861 (1902) ; Tierman’s 
Executors v. Security Building and Loan Ass., 152 Mo. 135, 53 S. W. 1072 
(1899) ; and see McLeod case, supra. Still another requires only proof that 
the misappropriated funds have increased the assets, a rule which apparently 
only shifts the burden to the defendant to prove a dissipation of the funds. 
Reeves v. Pearce, 64 Kan. 502, 67 Pac. 1108 (1902); Carley v. Graves, 85 
Mich. 483, 48 N. W. 633 (1891); Jones v. Cheeseborough, 105 Ia. 303, 75 
N. W. 97 (1898). But whenever there has been a positive showing that the 
funds have been dissipated, as if used to pay the debts of the trustee, no lien 
or preferential claim has been given. Nonotuck case, supra; Slater v. Oriental 
Mills, 18 R. I. 352, 27 Atl. 443 (1893) ; Bradley v. Cheeseborough, 111 Ia. 126, 
82 N. W. 472 (1900) (limiting Davenport Plow Co. v. Lamp, 80 Ia. 722, 45 
N. W. 1049 (1890)). For further citations of authorities, see the collection 
in a note in Perry, Trusts (6th ed. 1911), §828, p. 1357 et seq. 

The Supreme Court of Nebraska has followed various rules in dealing 
with banks misappropriating trust funds. (For an interesting review of a 
similarly varied history of this problem see Leach v. Iowa State Savings Bank 
of Sioux City, 204 Ia. 497, 505, 215 N. W. 728 (1927).) Until 1893, the court 
adhered to the old rule requiring strict traceability into specific property; 
Wilscn v. Cobern, 35 Neb. 530, 53 N. W. 466 (1892). At that time, how- 
ever, the court, following McLeod v. Evans, supra, laid.down the rule that 
a wrongful deposit of trust funds did not make them assets of the bank, did 
not make the beneficiary a depositor, and allowed him a preferred claim with- 
out any requirement of traceability, though there was no proof of any dis- 
sipation of the funds. Anheuser-Beusch Brewing Ass. v. Morris, 36 Neb. 
31, 53 N. W. 1037 (1893); State v. State Bank of Wahoo, 42 Neb. 896, 61 
N. W. 252 (1894). The court then took an even stronger position by laying 
down the rule that misappropriated funds were incapable of commingling and 
that the beneficial owner always had a preferential claim. Capital National 
Bank v. Coldwater National Bank, 49 Neb. 786, 69 N. W. 115 (1896); State 
v. Midland State Bank, 52 Neb. 1, 71 N. W. 1011 (1897); State v. Thomas, 
53 Neb. 464, 73 N. W. 922 (1898). But a few months later the court com- 
pletely reversed its position and following the Nonotuck and Burnham cases, 
supra, laid down the rule that it must appear that the cestui’s property or 
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its proceeds went into and became a part of the fund or estate, and also 
adopted the “lowest cash balance test” of these two cases. State v. Bank of 
Commerce, 54 Neb. 725, 75 N. W. 28 (1898); Morrison v. Lincoln Savings 
Bank, 57 Neb. 225, 227, 77 N. W. 655 (1898); City of Lincoln v. Morrison, 
64 Neb. 822, 90 N. W. 905, 57 L. R. A. 885 (1902) (expressly limited the 
Capital Bank case, supra, and the Midland Bank case, supra); State v. Ed- 
wards, 61 Neb. 181, 85 N. W. 43, 52 L. R. A. 858 (1901) ; State v. American 
State Bank, 108 Neb. 111, 187 N. W. 762 (1922). This was the state of the 
law until Central National Bank v. First National Bank (1927). The court 
in this case first, 115 Neb. 444, 213 N. W. 578, 214 N. W. 894, adhered to the 
rule of traceability laid down in Lincoln v. Morrison, supra. Three of the 
seven judges dissented. After rehearing, again by a four-three decision, the 
court reversed it position and adopted the rule that where wrongfully converted 
trust funds are traced into the general assets, the burden is on the receiver 
to prove that the assets were not augmented in his hands, and that the trust 
fund had been dissipated, 115 Neb. 472, 478, 216 N. W. 302. The same case 
came before the court the following year, and the court again reversed its 
position saying that national banks were controlled by the federal law, and the 
federal rule required clear proof to be made that the trust property went into 
a specific fund (Empire State Surety Co. v. Carroll County, 194 Fed. 593, 
603 (C. C. A. 8th, 1912) ), 117 Neb. 161, 219 N. W. 894 (1928). This 
again was a four-three decision. A few months later the court, again by a 
four-three decision, after a review of the history of the problem, expressly 
held that before priority could be declared in favor of a cestui when his 
trust fund had been wrongfully converted, it must be shown that the assets 
of the particular character of the trust property are included in the general 
assets in the hands of the receiver. State v. Citizens’ State Bank, 117 Neb. 
358, 220 N. W. 593, 597 (1928). Thus the court seemed to have once again 
adhered to the rule laid down in 1902 in Lincoln v. Morrison, supra, a case 
which did not involve a national bank. 

The court in the instant case, again by a four-three decision, reverses its 
previous position. To support the holding the court quotes, “Where [trust 
funds] are wrongfully mingled . . . with the mass of assets, the beneficiary 
of the trust, in a proper case, may resort to the mass for redress, if augmented 
by the trust property.” Second opinion in Central Bank case, supra, at 477. “But 
equity, adapting itself to the exigencies of such conditions [where trust cash was 
mingled with non-trust cash], finally determined that the whole mass of 
money with which the trust funds were commingled should be treated as a 
trust.” Logan v. Aabel 90 Neb. 754, 756, 134 N. W. 523, 524 (1912); and 
“Finally, however, it has been held as the better doctrine that confusion does 
not destroy the equity entirely, but converts it into a charge upon the entire 
mass, giving to the party injured by the unlawful diversion a priority of right 
over the other creditors.” Peters v. Bain, 133 U. S. 670, 693, 10 Sup. Ct. 354, 
33 L. Ed. 696 (1889). The court omitted to quote, however, from the Central 
Bank case supra, the following limitation upon the general language (p. 478) : 
“The burden is upon the receiver . . . to prove that the assets were not aug- 
mented by the conversion or that the trust fund disappeared from the assets, 
if the defense is based on that ground,” which does require some traceability ; 
it omitted to note that the Logan case, supra, dealt with the investment of the 
converted trust funds in land as a portion of the purchase price and so clearly 
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did not present the same problem of traceability as where there has been no 
mingling in a specific fund or thing; and it omitted to quote from the Peters 
case, supra, the following limitation, laid down in National Bank v. Insurance 
Co., 104 U. S. 54, 67, 26 L. Ed. 693 (1881), on the general language, which 
limitation was held to prevent the application of that language to the facts of 
that case (p. 693): “[A preferential claim] cannot be claimed by the bank 
[the cestui] unless it is shown that its own moneys [the trust fund] then 
[at the time of mingling] in the fund were appropriated for that purpose 
[the purchase of the negotiable paper attempted to be charged in the receiver’s 
hands].” Since the court required no tracing and granted the claim in the face 
of proof of dissipation, it in effect held that a cestui does get a preferential 
claim from the mere fact of the misappropriation, a position repudiated by 
the vast majority of jurisdictions, and by the court itself in almost all the 
previous decisions cited. This position is apparently taken on the ground that 
the mere conversion benefits the estate sufficiently so that a preferential claim 
is not prejudicial to the general creditors. See discussion on p. 859. 

It is respectfully submitted that the instant case goes beyond any rule 
yet laid down by the courts of this country because: 1. It allows the pre- 
ferred claim against all the assets including the proceeds of real estate, build- 
ings, and fixtures; 2. In order to avoid the preferred lien granted to all 
general depositors by Nes. Comp. Stat. (1929) 8-1, 102, it holds the unlaw- 
fully converted trust property cannot be commingled so as to become 
assets in the hands of the receiver; and 3. It grants the relief in both cases 
despite the positive showing that the trust funds in question had been entirely 
dissipated. 

Are the creditors of a bank sufficiently benefited by such converted prop- 
erty later dissipated that it should be paid back at their expense? 


Francis J. Witcox. 


Below are listed notes or comments concerning recent Wisconsin law 
which have appeared in out-of-state law journals since our last number went 
to press: 


Title of Note Wisconsin authorities discussed Where Published 


Equity—Power to re- Neelan v. Holzhauer, 193 Wis. 
scind conveyance for 196, 214 N. W. 497 (1927) 
fraud—Survival Zartner v. Holzhauser, 234 N. 30 Mich. L. Rev. 
W. 508 (Wis. 1931) 420 
Wills—Status of ille- 
gitimates under be- Jn re Kauffer’s Will, 203 Wis. 30 Mich. L. Rev. 
quest to children 299, 234 N. W. 502 (1931) 502 


Railroads — Contribu= Waitkus v. C. & N. W. Ry., 236 10 Tex. L. Rev. 112 
tory negligence— N. W. 531 (Wis. 1931) 
Reliance on a flag- 
man 


See also the adverse comment in 41 Yate L. J. 470 on Bereth v. Sparks, 
51 F (2d) 441 (C. C. A. 7th, 1931), because it treated the judgment in Sparks 
v. First Nat. Bank, 200 Wis. 647, 228 N. W. 915 (1930), as an administrative 
expense of the receivership 
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CoMPARATIVE NEGLIGENCE.—The common law doctrine of contributory negli- 
gence, by which a plaintiff, in an action based on negligence, who had been 
guilty of any negligence proximately contributing to the injury, or to whom 
such negligence could be imputed, was barred from any recovery, has been 
subjected to much adverse criticism in recent years. Although fundamental 
in the common law of torts, it is a harsh rule, and does not conform to the 
average man’s ideas of fairness and justice. In the present century, legisla- 
tion has eliminated or greatly restricted the rule in particular classes of 
actions, particularly in actions by employees against their employers for per- 
sonal injuries. 

A recent act of the Wisconsin legislature, Laws of 1931, c. 242, creating 
Wis. Strat. §331.045, has partially abolished the defense in all classes of 
actions based upon negligence, and substituted the doctrine of comparative 
negligence. The new section reads: “Contributory negligence shall not bar a 
recovery in an action by any person or his legal representative to recover 
damages for negligence resulting in death or in injury to person or property, 
if such negligence was not as great as the negligence of the person against 
whom recovery is sought, but any damages allowed shall be diminished by the 
jury in proportion to the amount of negligence attributable to the person 
recovering.” 

Only two other comparative negligence statutes in this country which have 
come to the writer’s attention, are as broad as the Wisconsin statute in their 
application. Mississippi has a very similar statute. Miss. ANN. Cope (Hem- 
ingway, 1927) §516. Nebraska also has a statute which applies to all actions 
for negligence resulting in injury to person or property, Nes. Comp. Strat. 
(1929) §20-1151, but the rule of comparative negligence established by it 
differs widely from that of the Wisconsin statute. The Nebraska statute 
allows recovery only where the negligence of the plaintiff is slight and that 
of the defendant is gross in comparison. There are also several Canadian 
statutes which are not unlike the Wisconsin statute. Brit. Col. Stat. 15 
Geo. V, c. 8 (1925); New Bruns. Rev. Stat. (1927) c. 143; Ontario Rev. 
Stat. (1927) c. 103, Ont. Laws, 20 Geo. V. c. 27 (1930). The Federal 
Employer’s Liability Act, 35 Stat. 66 (1908), 45 U. S. C. §53 (1926), institutes 
the doctrine of comparative negligence in cases falling within its provisions, and 
the employer’s liability acts of many of the states have similar provisions. 
In some states, for instance Florida, the same principle is applied where an 
action is brought for an injury caused by the running of trains. Fria. Gen. 
Laws (Skillman, 1927) §7052. 

The Wisconsin legislature has not, therefore, set sail into uncharted seas. 
The Mississippi statute has been in force since 1910; and there is a great 
mass of authority on the construction of the comparative negligence pro- 
visions of the employer’s liability acts, both state and federal, to guide the 
Wisconsin court. 

It is not proposed in this note to discuss every possible problem of con- 
struction which may arise under the act, or to point out every possible change 
which it makes in the law. There are, however, certain important points which 
it is profitable to discuss in the light of the wording of the act, and the con- 
struction of analogous statutes in other jurisdictions. 
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The Wisconsin statutes differs from the Federal Employer’s Liability Act, 
and from the Mississippi and the Canadian statutes, in that the defense of 
contributory negligence is abolished only where the contributory negligence is 
not as great as that of the person against whom recovery is sought. The 
federal statute, which for this purpose may be taken as typical, contains no 
such limitation. Contributory negligence, as a bar to the action, is abolished 
completely, and operates only to diminish damages. The plaintiff is entitled to 
some recovery if the defendant can be charged with negligence contributing 
to the injury, no matter how slight it may be in comparison with that charged 
against the plaintiff. Kansas City Southern R. Co. v. Jones, 241 U. S. 181, 
36 Sup. Ct. 513 (1916); New York, Chi. & St. L. R. Co. v. Neibel, 214 Fed. 
952 (C. C. A. 6th, 1914) ; Kalashian v. Hines, 171 Wis. 429, 177 N. W. 602 
(1920). Under statutes which in this respect are like that of Wisconsin, how- 
ever, it is clear that the plaintiff cannot recover anything if the negligence at- 
tributable to him is equal to, or greater than, the negligence of the defendant. 
Missouri Pac. R. Co., v. Brown, 182 Ark. 722, 32 S. W. (2d) 633 (1930). 

This feature of the act seems unfortunate.* If the plaintiff has been 
guilty of negligence equal to that of the defendant, he can recover no damages 
whatsoever. If his negligence is in the slightest degree less than that of the 
defendant, he can, apparently, recover nearly one-half of his damages. A 
very slight difference in the amount of negligence makes a great difference in 
the judgment. St. Louis & San Francisco Ry. Co. v. Kirkpatrick, 155 Ark. 
632, 245 S. W. 35 (1922). If the principle of comparative negligence is 
accepted, there is no logical reason why the plaintiff’s negligence should be a 
complete bar to the action where it is equal to or greater than the negligence 
of the defendant. It may be expected that, where the negligence of the parties 
is about equal, juries will be inclined to give the plaintiff the benefit of any 
doubt, and find that his negligence is less than that of the defendant, thus 
allowing him to recover partial damages, and to that extent distorting the 
purposes of the statute. 

The wording of the statute is, upon the whole, very clear. No definition 
of contributory negligence is attempted, and apart from its effect upon the 
plaintiff’s recovery, the rules governing it will remain as before. Raines 
v. Southern Ry. Co., 169 N. C. 189, 85 S. E. 294 (1915) (interpreting the 
Federal Employer’s Liability Act). The provision that damages shall be 
diminished in proportion to the amount of negligence “attributable to” the 
person recovering would seem to leave the rules of imputed negligence un- 
disturbed. 

The federal and Mississippi statutes are said to apply to all degrees of 
negligence on the part of the plaintiff, that is to say, irrespective of whether 
it was slight, ordinary, or gross. Pennsylvania R. Co. v. Cole, 214 Fed. 948 
(C. C. A. 6th, 1914); Mississippi Cent. R. Co. v. Robinson, 106 Miss. 896, 
64 So. 838 (1914); Thornhill v. Davis, 121 S. C. 49, 113 S. E. 370 (1922). 
If gross negligence is interpreted as meaning only a great degree of ordinary 
negligence, a great want of due care, it would seem that even under a statute 
worded like that of Wisconsin, the plaintiff might in some cases recover, since 
the defendant’s negligence might be even greater. If gross negligence is 





*See Padway, Comparative Negligence (1931) 16 Marg. L. Rev. 3, 7, an elabo- 
rate discussion by a framer of the act, which appeared after this note was com- 
pleted. 
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used as the Wisconsin court uses it, to mean something more than a want of 
due care, something approaching intentional misconduct, Astin v. Chi. Mil. & 
St. P. R. Co., 143 Wis. 477, 128 N. W. 265, 31 L. R. A. (Nn. s.) 158 (1910) 
it is doubtful whether a comparative negligence statute should be applied at all 
to a case where the fault of the plaintiff is of that nature. If it does apply, 
it would seem, under the Wisconsin statute, that the plaintiff could not re- 
cover, since his negligence must necessarily be greater than any ordinary 
negligence on the part of the defendant. 

Only such negligence on the part of the plaintiff as proximately con- 
tributes to the injury will operate to reduce his damages Iilinois Cent. R. Co. v. 
Porter, 207 Fed. 311 (C. C. A. 6th, 1913); Louisville & Nashville R. Co. v. 
Jolly’s Adm’x., 232 Ky. 702, 23 S. W. (2d) 564, 574 (1930); Friedman v 
Allen, 152 Miss. 377, 118 So. 828 (1928). 

The measure of damages in comparative negligence is determined by 
subtracting from the total damages suffered by the plaintiff an amount which 
is in the same proportion to the total damage that the amount of negligence 
attributable to the plaintiff bears to the combined negligence of himself and 
the defendant. That is, if the jury finds that the negligence of the defendant 
was three times as great as the negligence of the plaintiff, the plaintiff’s 
negligence is one-fourth of the combined negligence of himself and the de- 
fendant, and his recovery will be reduced by one-fourth. Illinois Central R. 
Co. v. Skaggs, 240 U. S. 66, 36 Sup. Ct. 249 (1916); Seaboard Airline Ry. v. 
Callan, 73 Fla. 688, 74 So. 799 (1917). It is not determined by subtracting 
the damages suffered by reason of the plaintiff’s own negligence from the 
total of his damages. Louisville & Northern R. Co., v. Beck, 196 Ind. 238, 145 
N. E. 886 (1925). But cf. Zeratsky v. Chi. Mil. & St. P. R. Co., 141 Wis. 
423, 123 N. W. 904 (1910) (decided under a statute which contained no 
provision for diminishing damages). 

It is conceivable that under the Wisconsin statute, a plaintiff whose 
negligence was nearly, but not quite, equal to that of the defendant, would 
obtain only a small recovery, and that if his negligence was less, his damages 
would be proportionately increased. But this result seems contrary to the 
clear wording of the statute, and to the overwhelming weight of authority 
under other statutes. 

It may be confidently predicted that the statute does not in any way affect 
the related doctrine of assumption of risk. This has been the uniform holding 
under the Federal Employer’s Liability Act. Pryor v. Williams, 254 U. S. 43, 
41 Sup. Ct. 36 (1920); Jacobs v. Southern Ry. Co., 241 U. S. 229, 36 Sup. 
Ct. 588 (1916). The situation in Wisconsin, however, is complicated by the 
rather ambiguous attitude of the court toward the distinction between the two 
defenses See Biersach v. Wechselberg, 238 N. W. 905 (Wis. 1931); 
Haselmaier v. Milwaukee Elec. Ry. & Light Co., 185 Wis. 210, 201 N. W. 257 
(1924). 

The defense of assumption of risk has been abolished in most of the 
class of cases in which it formerly arose most frequently, namely, in actions 
by employees against their employers, Wis Stat. (1929) §102.01; but it can 
occur in the ordinary tort situations, and it is certain that the Wisconsin 
courts will be faced with some difficult and intricate problems when the defense 
is raised. The two defenses are quite distinct in theory. Assumption of 
risk is based upon consent. The injured party voluntarily, and with his eyes 
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open, takes the chance of an injury, knowing the danger. Due care or the 
lack of it is immaterial. Contributory negligence, on the other hand, is based 
upon fault. Westcott v. Chi. & Gt. Western R. Co., 157 Minn. 325, 196 N. W. 
272 (1923). In actual practice, the defenses are hard to distinguish. They 
shade into each other and may even be deduced from the same facts. 
Hartwick v. Chi. & Alton R. Co., 286 Fed. 672 (C. C. A. 7th, 1922). 
Louisville & N. R. Co., v. Morrill, 211 Ala. 39, 99 So.. 297 (1924). 

If there is contributory negligence attributable to the plaintiff, it is the 
duty of the jury to diminish the damages, and where it is indisputable that 
both parties were at fault, and from the amount of the verdict it is manifest 
that the damages have not been diminished, the judgment will not be allowed 
to stand. ..Tendall v. Davis, 129 Miss. 30, 91 So. 701 (1922); Atlantic Coast 
Line R. Co., v. Weir, 63 Fla. 69, 58 So. 641 (1912). It is the practice of the 
Supreme Court of Mississippi in such cases to give the plaintiff his option 
of a remittitur or a new trial. Yazoo & Miss. Valley R. Co., v. Williams, 
114 Miss. 236, 74 So. 835 (1917). 

The statute probably does not apply to actions brought for injuries suf- 
fered prior to its passage, in view of the presumption that a statute is not 
retroactive. This was the view of the Mississippi court, Richards v. City 
Lumber Co., 101 Miss. 678, 57 So. 977 (1911), although that statute in terms 
applied to “all actions hereafter brought.” Miss. Laws 1910, c. 135. 

There are many other questions which will arise under the statute that 
cannot be dealt with here, notably questions which arise in applying the statute 
to Wisconsin jury procedure. 

On the whole, the statute is a wise enactment. It would have been better 
to have left out the qualification that the plaintiff’s negligence must not be as 
great as that of the defendant. It is not to be expected that juries will achieve 
great accuracy in determining the respective amounts of negligence to be 
attributed to the parties, but they have been doing it for years under other 
statutes, and, apparently, efficiently enough. The administration of the statute 
would be much improved, it would seem, by including a provision found in all 
the Canadian statutes, cited above, that where it is not possible or practicable to 
determine the respective degrees of fault, the plaintiff shall recover one-half 
his damages. 

Mires LAMBERT. 











STATE BAR ASSOCIATION 
PUBLICATIONS 


The following publications are issued by the Wisconsin State Bar Asso- 
ciation, and are made available to members and others, as indicated below: 


The Bulletin. This quarterly sixty-four page magazine is sent free to 
all members of the Association. Its contents include such departments as: 
reports of work of Association committees, data on disciplinary actions brought 
against lawyers in the state, lists of recent admissions to the Wisconsin bar, 
new items of interest regarding lawyers and judges throughout the state, 
brief reports of meetings of local associations affiliated with the State Asso- 
ciation and their accomplishments, summaries of various cases in state trial 
caurts, accounts of addresses given by Wisconsin lawyers, “Echoes from the 
Press” of interest to lawyers; and also many special articles containing per- 
tinent information. Many attorneys throughout the state and elsewhere who 
read the Bulletin report that they find it of great interest, and await its coming 
with anticipation. It compares favorably with similar publications in other 
states, and several others have been modeled after it recently. 


The Proceedings. This is an attractive book of three or four hundred 
pages, issued annually. It contains all important discussions, speeches and 
reports from the annual convention held in June each year. The material 
included in it is of particular interest to lawyers who desire to keep pace with 
their profession, and it is sent to all members of the Association free of 
charge. 


The Handbook. The Handbook, which was revised recently, is a valuable 
phamphlet, which includes in convenient form information used frequently 
by all lawyers, such as material concerning the Association, its constituton and 
by-laws, its officers and committees; as well as the Schedule of Minimum Fees, 
adopted by the Association in June, 1929, and continually referred to by 
lawyers. This is a valuable guide to the young attorney in fixing charges, 
always a troublesome problem when beginning practice. Free copies of the 
Handbook may be obtained upon request, by addressing the secretary of the 
Association, Gilson G. Glasier, Madison. 


The Index to Wisconsin Session Laws. The /ndex is published for 
members after every regular session of the legislature, six weeks in advance of 
publication of the session laws. A table of statutory and session law sections 
affected by the session laws is included. This publication is of definite prac- 
tical value to all attorneys. 


From time to time other publications are printed by the Association as 
needed. For example, the Canons of Professional and Judicial Ethics of 
the American Bar Association, as amended, have been issued, and are available 
to members upon request. Permanent records of the life and services of each 
member are printed upon his decease in both the Bulletin and the Proceedings. 
All this work is done under the direction of the publication committee of the 
Association, whose chairman is Carl B. Rix, Milwaukee, in cooperation with 
the Secretary. 

CLARENCE J. Hart ey, President 




















NEWS OF THE WISCONSIN LAW SCHOOL 


ENROLLMENT—The following table shows the official enrollment figures 
for the last nine years. 


1923-24 1924-25 1925-26 1926-27 1927-28 1928-29 1929-30 1930-31 1931-32 (Dec.) 
239 240 261 285 313 352 320 324 279 


The final figure for 1931-32 will be increased by registrations for the 
second semester, of which there are usually ten to fifteen. That number will 
make the total for this year markedly smaller than for several years, chiefly 
due to the requirement which took effect with the entrance of the present 
third class in 1929, that students shall have completed three years of university 
work before beginning law. 


Lecat Arp Socrety—The student committee of the Madison Legal Aid 
Society, sponsored by the Dane County Bar Association, has reorganized for 
the year 1931-1932, with the following personnel ; 

Third year students: Ernst J. Von Briesen, Clifford L. Curran, Marvin M. 
Fein, T. C. Kammholz, Gaylord C. Loehning, John H. Matheson, Adriana 
Orlebeke. 

Second year students: Lehman C. Aarons, Eldon J. Cassoday, Gilbert H. 
Davis, Frederick J. Gregerson, Mary Hurth, Evelyn McElphatrick, Claryce 
M. Moreland, Kenneth O’Connell, John H. Shiels, Gordon Sinykin, John C. 
Stedman. 

Faculty Advisor: Professor N. P. Feinsinger. 

Election to membership is based on grades. Second year students act as 
assistants, and from their number are selected the students who will be in direct 
charge of the office the following year. It is proposed to enlarge the schedule 
from three days to five days per week, in view of the increasing number of 
cases being referred to the committee by lawyers and welfare agencies. 


RESTATEMENT OF THE LAW OF CONTRACTS; ANNOTATIONS FOR WISCONSIN. 
—One of the topics which the American Law Institute undertook to restate 
first is Contracts. Begun in 1923, the restatement of this topic is practically 
completed; and the Institute plans to have it published, ready for general 
distribution, during the summer of 1932. 

The Institute has felt that the restatement of Contracts, to be of the 
greatest practical value, should be annotated in each state. It has asked the 
bar association of each of the states to undertake this work. The Wisconsin 
Bar Association has undertaken it in connection with the University of Wis- 
consin Law School. The preparation of the Wisconsin annotations has been 
carried on during the past nine months by Miles Lambert, under the direction 
of Prof. William H. Page. In that time all the Wisconsin cases on the 
subject of Contracts have been examined, notes for each case have been pre- 
pared, and the material has been arranged by topics. Following this, the 
annotations have been prepared in their final form for Chapters 3 to 8, which 
include: the formation of informal contracts; the formation of formal con- 
tracts—contracts under seal; duties and rights where more persons than one 
are promisors or promisees of the same performance; contractual rights of 
persons not parties to the contract; assignment of contractual rights and 
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delegation of the performane of contractual duties or conditions; and the 
statute of frauds. 

It is hoped that it will be possible to continue the Wisconsin annotations 
so that they may be published for the use of the Wisconsin bar and bench 
soon after the restatement is published. 


ScuLptrurE OF Burr W. Jones.—His former students have presented to 
the Law Schoo! as an expression of their admiration and devotion a bronze 
bust of the Hon. Burr W. Jones. 

Judge Jones has had a distinguished career in his profession and in public 
office. He has been district attorney of Dane County, representative from the 
third congressional district of Wisconsin, chairman of the Wisconsin Tax 
Commission, and, from 1920 to 1926, justice of the Wisconsin Supreme Court. 
He is the author of Jones on Evidence, which has long been a standard legal 
treatise. A graduate of the Law School, he was for thirty years a member 
of its faculty. His notable service as a lawyer and as an officer of govern- 
ment, his ability as a teacher, his interest in young men, and his devotion to 
the Law School, make the gift a most appropriate one. 

The committee in charge engaged Miss Ruth Sherwood of Chicago as 
sculptor. The bust was formally presented on behalf of the committee by 
Judge George Kroncke, of Madison, at the University Alumni dinner last 
June, was accepted for the Law School by Professor Oliver S. Rundell, and 
has been placed in the main lecture room, where the University faculty is 
wont to meet. 


The committee reports that, after paying all expenses including those of 


publishing the presentation addresses, approximately $400 is left over, which, 
under the name of “The Burr W. Jones Loan Fund for Law Students,” has 
been turned over to the University regents for administration by them, under 
proper restrictions. Loans are to be made only upon the recommendation of 
the Dean of the Law School, and are to bear interest at the yearly rate of 
three per cent for the first term, and six per cent thereafter. No loan or 
renewal can be made for longer than one year. 


The committee believes that many of Judge Jones’s friends and former 
students will be glad of the opportunity still open to contribute to this fund, 
the need for which is particularly acute at this time. Contributions may be 
mailed direct to M. E. McCaffrey, secretary of the board of regents, Madison, 
Wisconsin; they should be clearly designated for the Burr W. Jones Loan 
Fund for Law Students. 








